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government of Panama; successive grants of bail by the trial court which were overturned on appeal;

and strong government opposition to payment of defense counsel from defendant’s known assets, all of

which had been seized; defendant and the government entered into a plea agreement.  It required

defendant to be incarcerated for a term of somewhere between 33 and 41 months under the guideliu,ed

ant tgssivups, alewhwn assent.Withouta; sh33 ea agreeme,vuptioconvicsitios thwouldch sivfacateaed

anoppsibly41 re,of srned on leveall  
53 fohigewhnt.See U.S.ed

b)(1) & 2S1.1(b)(2)(I) (2001) (ewheinafa ta“G guideliued

I)ounsel fromrveadouial cfulontprotecheovTtyewhnt.See U.S2ed
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A. Background

Defendant Hebroni is a citizen of Israel domiciled in Panama.  She is forty-nine years old and

recently widowed.  Her immediate family is her 6-year-old son, now a resident of Israel, who was
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On September 22, 2000, Hebroni was arrested and detained on money laundering charges. 

She had voluntarily come to this country from Panama to defend against forfeiture proceedings

commenced here against millions of dollars of her assets, mainly in Panama.  Some $ 900,000 were in

American banks.  The indictment charged the defendant with five counts of washing and conspiring to

wash drug money.  18 U.S.C. §§ 1956, 1957.  A superceding indictment was filed more than a year

later, on December 13, 2001, clarifying the government’s legal theory.

On October 10, 2000, defendant pled not guilty.  After various pretrial motions, defendant

sought bail.  On July 2, 2001, bail was denied by the judge previously assigned to the case.

The case lagged, with large numbers of the basic business records from Panama unavailable in

this country.   All the documents used by defendants in their Panamanian businesses had been seized by

the government of Panama.  Despite repeated attempts by the defendant to retrieve and examine these

many thousands of papers in preparation for trial, they had still not iyo , notTj
04empts by the e these





9

transportation between jail and court, and was not being provided with appropriate food.  The court

observed her physical and emotional deterioration.  On February 1, 2002, the court ordered that she

be provided with adequate clothing.  On February 11, 2002, the court ordered that she be provided

with appropriate food.  Despite these measures, continued suffering of the defendant was noted. 

Conditions of incarceration of the defendant and the nature of the case 5snuedoubtse01j
3ratd. 
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effect of the plea agreement and was capable of making the agreement.  Based on this affirmation; the

medical report; an oral report of supplemental defense counsel that defendant understood the plea and

that her counsel’s advice was based solely on her welfare; and close questioning of the defendant by

the court, the defendant’s plea was accepted.  See
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defendant personally in open court, determining that the plea is voluntary and not the result of
force or threats or of promises apart from a plea agreement. The court shall also inquire as to
whether the defendant's willingness to plead guilty or nolo contendere results from prior
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valid plea, including that the “plea must be free from coercion”);  United States v. Dayton
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234, 235 (K.B.1783).  The due process test of voluntariness in a confession requires the court to

consider “the totality of all the surrounding circumstances—both the characteristics of the accused and

the details of the interrogation . . . [and] whether the defendant’s will was overborne.”  Dickerson v.

United States, 530 U.S. 428, 434, 120 S.Ct. 2326, 147 L.Ed.2d 405 (2000) (quoting Schneckloth v.

Bustamonte, 412 U.S. 218, 226 (1973)).  Factors to be considered in determining whether the

defendant rationally decided to confess include age, education, intelligence, length of detention and

questioning, and physical and mental characteristics.  See United States v. Hernandez, 893 F.Supp

932, 962 (D. Kan. 1995), aff’d, United States v. Hernandez, 103 F.3d 145 (10th Cir. 1996).  Even

wholly ratiocinatory economic creatures fully capable of adequately weighing the pros and cons of a

prospective decision will take into account advantages and disadvantages offered by a prosecutor — in



18

form of bargained for benefits in pleas than would be allowed in confessions because the plea is

developed with counsel’s advice and with time to reflect and formalize the decision.

A closer equivalence to “plea bargains” than confessions is suggested by contract law.  Cf. Tj
ET
s1.5 -30  TD -016456  Tc Bradyf
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“Coercion” within limits is an available tool for prosecutors.  It is appropriate so long as it does

not shock the judicial conscience and does not  depart substantially from commonly held beliefs of what
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appeal many downward departures; and the government readily agrees to “safety valve” provisions

(guidelines and statutes allowing for sentence reductions for certain defendants who cooperate with

government, and for making inapplicable harsh statutory minimums).  All of these benefits are available

to the pleading defendant rather than to one taking the case to trial.  Between safety valve and other

reductions, defendants can often reduce their guidelines calculation by 6 or more levels, in effect cutting

many sentences in half or more.  See Guidelines Manual at 10 (“A change of six levels roughly doubles

the sentence irrespective of the level at whichTj
T* an6.ve�ms).T thmessagase t, defendantines plr:to �Dono �tns

the governmeninsistschT undther eir guidelineinese hpghln redud,nd the governmeo �s powther tinredung

 G u i d e  f a c t a t  b a r g c e r t e a k r e m c e r t i n n C o v i s i  i r r e i c t r i g  T c  t a t t r i t i n e r o n g  i n c o r a t h  l e n s 2 3 s a f  A l l  o f  t i o n s
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An Empirical Examination of the Post-Mistretta Experience 22, 23 (1994) (hereinafter “Plea

Negotiations Study”).

The power of the prosecutor is particularly enhanced in connection with informers.  If the

government is satisfied that a putative defendant has made early admissions, particularly if accompanied

by a promise to testify against other persons in the criminal enterprise, the government can provide a
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Appendix 1 of this memorandum; they include a small number of upward departures which are not

displayed on the graph because of space constraints).  The majority of departures are granted for

substantial assistance to authorities.  Though the number of other departures has risen in recent years, it

is still less than the number of departures for substantial assistance to authorities.  Since substantial

assistance departures require a letter from the government, the government has control over whether or

not to grant a defendant the single most effective tool for receiving a sentence below the guideline range. 

No calculation is available of those “within range” only because the charge has been reduced or the

application has been manipulated or interpreted to avoid an apparent departure.  See discussion below.
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At the same time that it essentially controls the sentence, the government can often block bail. 

In some cases this opposition is justified (such as for instances for many foreign nationals who import

drugs and are likely to flee).  Still, the combination of pretrial incarceration, plus higher periods of

pn
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only 48 defendants convicted by jury trial and a single defendant convicted by bench trial (3.5% of

total) versus 1336 (96.5% of total) convicted by plea.  

These numbers should not surprise anyone familiar with the current criminal law system. They

are available in part in the Sent0.2e0mommission’s Sourcebookea.  
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Corresponding changes to the number of defendants acquitted further illustrate this trend.
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As the above chart demonstrates, while Federal judges have seen an almost 50% rise in

criminal cases per judge, from 54 to 77 per year in the last 10 years, they have also observed the total
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cases.  Furthermore, 8 percent agreed that it was probable or somewhat probably that

most defense attorneys in plea bargaining negotiations pressure clients into entering a

plea that the client feels is unsatisfactory.

(2) Danger to Court Administration—Very simply, the Commission found that plea
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value of the truly “voluntary” plea. 

Occasionally, as in the case at hand, the coercive nature of the system is such as to give serious

cause for concern that we are utilizing excessive coercion to avoid trials.  Yet, there is no injustice on

any appreciable scale through conviction of the innocent that can be demonstrated.  Neither
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for all defendants.”  United States v. Melendez-Carrion, 790 F.2d 984, 997 (giving history of bail

under common law, citing authorities including Blackstone).  This common law tradition was continued

by the Judiciary Act of 1789, creating a right to bail in all but capital cases, where the court had the

option of non-release.  Jud. Act of 1789, Ch. 20, 1 Stat. 91 (1789), cited in Melendez-Carrion, supra.  

Later changes in the law made all prisoners subject to bail requirements.  The basic theory of

freedom before conviction, however, never changed.  As the Supreme Court reiterated in Stack v.

Boyle
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defend themselves.  Stack, 342 U.S. at 4.  This correlation was shown in several studies prior to

passage of the Bail Reform Act in 1964.  See, e.g., Anne Rankin, The Effect of Pretrial Detention, 39

N.Y.U. L. Rev. 641 (1964).  Ms. Rankin, a Research Associate from the Vera Institute, relied upon

data from New York.  She pointed out that “previous studies of bail have indicated that an accused

who has been detained in jail between his arraignment and the final adjudication of his case is more

likely to receive a conviction or a jail sentence than an accused who has been free on bail.”  Id6  Twte Twi7.4 95b93633  TD -93633 7  Taigce thsts aarthststiom cnt techniqupre5  attempte5  neut shizerraige Rankin, orair vaEffblefendAatioitffee, relied upon

pststiom ccorrell have ifal sm Neeeras beequprPretrisixty-fourNeeecn hi  Tnon- bee that an accu3 708  TD
-.3256  Tc 0.38ants we6.5ion or ade5  1   hatime Vwhbeeo h.38n waon useNeeecn hi  - bee  Tc 0.38ants we6that an acc273.25 0  c273.25 6  5ion or ade5  1   hfend them6
485.s.  8
48543Tj
E12
485.25 556.5 9.718selv43 f
BT
189.73e

Tc 0.38anhis arraityp369  oe Rnce charg0d,d we6.notthststiom cnlythat an acc59d
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person not in jail at the time of adjudication stands a better chance of receiving a favorable disposition

of his case.”).  “Released defendants fare better than those who remain in jail” because, among other

things, “such a defendant is able to 
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Similar views were expressed by Senator Sam J. Ervin of North Carolina, who sponsored the
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await disposition of criminal charges against them.  The presumption in favor of bail—the “traditional

right to freedom” of which the Stack court spoke—has remained in force.  The need for a general

policy of release has remained the same: With narrow exceptions, defendants should be released in

order to be able to adequately prepare their defense.

3. Constitutional Requirements

Like all other criminal statutes, bail provisions are implicitly subject to limitations of due

process.  The Constitution operates as the backdrop against which criminal statutes and rules function. 
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right to bail is characterized as fundamental or not, the legislative history provides ample support for a



41

significantly fewer trials and more pleas.  This alteration could mean different things in the bail context. 

One possible change is that defendants might need the freedom bail provides in order to effectively



42The Eastern District of New York is a special district with Pretrial Services independent ofprobation. See generally
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efficiently, and fairly”).  Indefinite detention of non-convicted persons is a violation of the Constitution. 

See Zadvydas v. Davis, 533 U.S. 678, 121 S.Ct. 2491, 150 L.Ed.2d 653 (2001).

2. Statutes and Rules

The Speedy Trial Act was passed in 1974 in order to ensure that defendants right to a speedy

trial was enforced.  The Act, now codified in sections 3161 et seq. of Title 18 of the United States
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departure is permitted.  Koon
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permanently by a licensing or other like inhibition as was the Gaind defendant, her situation fits the

Gaind



47

At her resentencing, it was evident that four years of litigation and two-and-one-half years of

incarceration had taken a severe toll on Caroline Ekwunoh. Once a prepossessing, articulate

woman, she was at her November 28 appearance emaciated, inarticulate, with a visible tic and

an expression that can only be described as a permanent cringe. Due to the labyrinthine

operations of the sentencing system, this mother of three has faced ongoing uncertainty and

dashed hopes for more than two years.

Id.

i n c a r c e r a t i o n  w a s s u f f i c i d e n t  o 5 o r m N o v n  t h a t  c s r e f r o m f  t h .

enteation ofanye ength.5  the csrs whiche hovngaraater dpeaturheion tiasgafoans hovnd-on so bcsred of

entrioeration ofa defendraa,d asweollwassynbegyd

litighu Thigseppdtu,oeuergaithtyf ve,ot8 lysirce Gol it Rabl),tencinxpurgendra that csercxic8 lyshergafoanse
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United States v. Peppe, 80 F.3d 19 (1st Cir.1996) (defendant convicted of making

extortionate extensions of credit required to have any new credit charges or credit lines

reviewed by probation officer); . . .  

d e f e n d ' s  b a x t o c i p r o b a t i o r  m e m b e r s h i p  i n n e s
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similar to strict house arrest.  Her affection for her son, and the difficulty that the separation caused

because of her detention was apparent.

Living with her son was part of the highly restrictive bail package this court approved on





55

calculated by using a base level of 8, a one-level enhancement for the type of conviction (18 U.S.C. §

1957), and 14 levels for the amount of funds, minus three levels for acceptance of responsibility. 

Probation has suggested that defendant might be subject to a further three-point enhancement

for knowingly laundering drug money.  If defendant had been shown to have had knowledge that drug

funds were laundered, this enhancement would be appropriate.  The government has not sought to nor

established this fact.  The court takes judicial notice from the trial of other cases in this court that forms

Departurent

eroyeredpr lenterinre-nmeryes t tcrimiiria faivility.  this basmeetnus eug

foe opr e triadetenteonct.D defendanw has subject to gniFi052wct.  s-nm5 ereh lck 290472   TD -077217 t
-3 70 pon hao anrp7  Th we wh wsbe aSnoticen ln hao threicial not  Twctealead 8,w ng  gu36 ioIpntect her anat dru7wly lau5kee7et of thicithe trranstirilaunde TTwai beee opueotic thrboe auc thic di131 yaineodre tg.4472hises in this 365t drug
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child.  As a result there was an exceptionally strong danger that the plea was not entered into

1996). (56) 262.5 j
0 -30  TD 8784695  Tc 784695  Thh pcionethfactors,ohat dellyucTaeptu olivelihood,ohat rigortu ough pretrdet nTaeptandlhat denretrof (56) 36 j
0 -30  TD 8.3718  Tc8.3718  bail crerTastrunusuetrdisuff reies inheais case, a thindependeit rersons fortdeparturerilBasedlunheah pinto
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