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indicated report. Id. § 422(4)(A).  Such an employer may not hire an applicant who is the subject of an

indicated report unless it submits a written statement explaining why they are hiring a person who has

reportedly neglected her own children to work with other people’s children. Id. § 424-a(2)(a); Tr.

1056 (ACS employee testifying that being the subject of an indicated report will make obtaining

employment in certain capacities more difficult); Ex. 189.

2.
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determines preliminarily whether imminent risk would be eliminated by a temporary order of protection
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and provided information.

c. Removal

On January 27, the same evening as the assault, the evening branch of ACS (ECS) directed the

70th Precinct to take Ms. Nicholson’s children from the babysitter and to transport them to ECS.  Tr.

849.  The children stayed that night in the nursery at ECS.  Tr. 850.  The following day, January 28, an
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case when the meeting in question took place and was not present.  His account is second-hand.  

It is undisputed that the children went to stay with Mr. Gamble after the agreement was signed. 

Tr. 393-4.  At this point, Ms. Rodriguez had not yet gone to court.  She had no attorney.  Tr. 474.

At some point, ACS became aware that there had been a past allegation of sexual abuse

against Mr. Gamble investigated by ACS.  Ms. Rodriguez testified that she learned this for the first time

from ACS at meetings on October 10 and 11.  This information so concerned her that following the

October 11 meeting she called someone at ACS about the issue.  Tr. 397.  Ms. Rodriguez testified that

she then received a call from Mr. Gamble who told her “You really did it this time....  They are going to

take the kids away.”  Tr. 398.  Ms. Rodriguez then received a call from Mr. Bentil, who told her that

she “had gotten them into trouble.”  Tr. 398.  CPM Stewart testified that, on August 30, ACS only

knew that Mr. Gamble had a case previously indicated with SCR, and that ACS did not learn that the

prior case was for sexual abuse until October 13.  Tr. 438, 448.  Although it would have been simple

to determine the nature of the indicated case by checking with the SCR, and it was apparently ACS

policy to do so, CPM Stewart testified that nobody at ACS tried to do this.  Tr. 446-47.  CPM

Stewart bn qn  ckibn actece roamblehat thd cags on Octobe2,ble after tat Acparrexuoffic she callhimhat

p r i h e  i n d i c a t o r  s e x u o f f e n  c a t  l o u s l y  o f  t h e  i n v e s t i m a t ,  b a b o u t  t h i t h a t
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CPM Stewart testified that neither Mr. Bentil, the case supervisor, nor Ms. Williams, the

caseworker, did anything wrong in their handling of the Rodriguez case.  Tr. 435-36.  It was, in their

opinion, in conformance with regular practice.  

3. Udoh

a. Background

Ekaete Udoh is a forty-three year old working mother of five.  She was born and raised in

Nigeria.  Tr. 959.  In 1977, Ms. Udoh’s family arranged to have her married to Eddey Udoh.  Tr. 960. 

Ms. Udoh had never met him before; she was given no choice.  Tr. 960.  Following her marriage, Ms.

Udoh came to the United States, where Mr. Udoh lived.  Tr. 969.  The couple had five daughters, ages

twenty-three, nineteen, seventeen, fifteen, and thirteen.  Ex. 192.  

Ms. Udoh has worked for the Board of Education as a paraprofessional and teacher’s assistant

for eight years, assigned primarily to high school special education students.  Tr. 958.  She supports her

four youngest daughters solely on the $23,000 salary that she earns.  Tr. 958. Her oldest daughter,

Edu, currently attends Binghamton University, and her second-oldest daughter, Ima, is attending Old

Westbury College.  Tr. 959.

b. Domestic Abuse Against Ms. Udoh

Shortly after Ms. Udoh moved to the United States and joined Mr. Udoh in Kentucky, she 

became pregnant with her first daughter.  The child was born prematurely in 1978, weighing only two

pounds.  Tr. 969.  The premature birth was triggered by Mr. Udoh’s beating her; Ms. Udoh testified

that “Eddey was upset with me that I was pregnant with the first child.  He wasn’t ready for babies, and
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The father claimed the inherent right to beat his wife and children.  An ACS investigation

conducted in relation to Ms. Udoh’s complaints included the following observations:

The father has continued to insist that he has the right to discipline his children as he sees fit, and
claims that he even has the right to beat his children ‘with a rod, or switch, if he so pleases.’  He
called the caseworker’s attention to the fact that he is very proud of his Nigerian heritage, and
that under Nigerian cultural upbringing, he was allowed to engage in corporal punishment as a
means of controlling the ‘so-called unruly behavior of his children, and that this even extends to
claims that he b21syldrenphysic21syldbusivded rnds toclaim a sciofo beas themensnds to

fhilspal pim aday to jaild cTr. 990d cIn 6xs.	eeven extends t3-392 TD -033392 TD  fegcncicardiffier Nies 8s fIn 199 (fh Tw (es waof  uigreback2s atteno Queenwe rs venisis c cohe 19. n extends t3130  TD -0.1266  Tc  cTr. 226dFo MsJanuahator n 6xs.whof s fIn 199reNignhe waslyldbsis c cohe 19,221til Mada1, n 6xsn extends t3390  26 -03390  2Tc s fIn 1997  Anfied2so the ohe 199tn.  Adidiecdenoatl Tw (es waofild cTr. 7oor ch108t, and) j360 Tj9T* -6jT*c oor childand) j36 -00  T8430.4088  843A21sed cig47a  daRe rialTc 0  T08t, and) j36344Tj9T* -0.44Tj9TTc 0.3eareafMadob ftTw s fIn 199hatlothe  hisleep, supbringwokeg o bt swit7  tor Asunol uprcedon.gation
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the children from ACS custody.  Ex. 195.  In this application, the children’s attorney noted that the

delay in returning the children to their mother was harming the children, among other reasons, because

“[t]hey have been missing classes because their foster mother is unable to get them to school on time”

and, ironically, “the foster mother has refused to provide house keys to the children and they have been

locked out of their foster home repeatedly.”  Ex 195; Tr. 901-902.

f. Subsequent Case History

Edu Udo, one of the daughters, described her time at the foster home as “very uncomfortable;”

the foster mother “treated us like we were criminals.”  Tr. 899.  The Udoh children were locked in the

the foster motlthe child32   time motld3riehil chi tudyTc028    gd298-108 -30298-108a04msterilikemother w8-0.873  Tons, because
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breast-feeding Uganda and had a ready supply of pampers and clothes for the child, the child was not
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clean, and Ms. Tillett had acceded to ACS’s demand that she purchase a bassinet for Uganda to sleep

in.  Ex. 77Hrmecounsittabrenow sup acced2s demand wastda tverybreceptiveermsoto to sleepin.  Ex. 7712  T(6eep) Tj0 -30 63TD -09e  63TD 0.4Never viless, ot CPM Delamo vied to insistence,sinet fowastnotbreturnsup ac at813.d Ms.umpil0  Tw 36eep
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Of the seven reports made prior to the attack on Ms. Garcia that prompted ACS review, only

O f  o t o e s r i g a t i o n , o n l y
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The police were called, and when they appeared Mr. Figueroa took the baby to the bathroom

and locked the door.  Tr. 1190.  The police informed Ms6yorrisd tat, because ofd theorder ofm

Thenext day,  Mr. Figueroaleft Justinewi t ae bab-sitterd, and Ms6yorrisdreturnked to ake  thm
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Ms. Norris testified, “it was the worst part of my life.  I mean, I didn’t know what was going to happen

from there.  I didn’t know where he was going to go.  I had no rights, ... [ACS] told me, he wasn’t my

son anymore.”  Tr. 1194.

d. Court Proceedings

That day, ACS filed a neglect petition against both parents.  The petition alleged that both

“engaged in domestic violence.”  Ex.222.  The only allegation not directly related to domestic abuse

was an allegation “based on information and belief” that both parents used drugs.  There is nothing in

the record indicating any evidence supported the report of drugs.  ACS did not test Ms. Norris for

drugs before filing the petition.  Ms. Norris on her own initiative sought drug testing to exonerate

herself.  On April 26, almost three weeks after the petition was filed, ACS filed an investigation

summary finding that the allegations of drug use were unfounded, and noting the only reason that Justin

was removed was becaons jT* hns goinn domestic violened ig thh dore.”  Tr 216Tr Eve ig  soud, Ate

Coura neglect petitite
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Her case record was also assessed by plaintiffs’ expert Laura Fernandez in her supplemental report. 

Ex. 137a.

At the relevant times Jane Doe was the mother of one child born June 1, 1993.  Ex. 180.  On

September 10, 1999, while he was intoxicated, her husband tried to pick up the child at school.  Id. at

S01647.  The school guidance counselor reported the incident to the State Central Register.  Id. at

S01676.  The report also alleged that the father had smashed dishes in front of Ms. Doe.  
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year after forcible removal without a court order.  Id. at Z5874, Z5858.

In Family Court, the case was disposed of by issuance of a one-year adjournment in

contemplation of dismissal as to both parents, with ACS’s supervision to expire on August 2, 2001.  Id.

at Z5941. One condition of the adjournment was that the parents would not “engage in any domestic

violence” in the house.  Id. at Z5857.  Mr. Doe, who had threatened to kill Ms. Doe with a knife

among other acts of violence, received the same disposition as Ms. Doe, who was not alleged to have

committed any acts of child neglect other than being victimized by her husband.  Yet ACS informed the

SCR that the neglect charge against Ms. Doe was “indicated.”  Id. at S0167et S0163d. Thle rc or.

ce[s]ispos, wpase i viicatesuchosite o S’s sorith AC7  Tthenage ioe wThismed the
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In many other cases petitions in Family Court allege neglect and domestic violence against the

mother even when she has herself committed no violence and is separated from the batterer, and is

caring for her child with no evidence of harm to the child.  See, e.g., Olga Urena, Ex. 244; Jessica

Valentin, Exs. 107a and 119a; “Ms. E”, Ex. 180 (case from “ASFA Domestic Violence Study / New

York City Results”).  See also Ex. 119 at 6 (admission by a lawyer for ACS that she had “done cases

like this for many years” on behalf of ACS.  The lawyer was referring to a case in which a battered

woman was accused of neglect for “engaging in domestic violence”) (emphasis added); Subclass A

post-trial memorandum of law, p. 100.  While the court has not relied upon any of the cases described

in People United for Children, Inc. v. City of New York, 108 F. Supp. 2d 275 (S.D.N.Y. 2000), the

pattern revealed there of ACS blaming the mother is not dissimilar from the one demonstrated in this

court.

C. Modern Perspectives on Domestic Violence and Child Welfare

e

poege neglect and dometodayoleyn45  rce against the

People Unm7ople Unm7 goneglee Welh ackhis
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Ex. 163 at 839. 

In the mid-1970s, battered women in the United States increasingly began to come forward

with their stories and seek protection froh  TD -0. who were assaulting  TDm.  Ex. 165 at 73.  With the

aid of grassroots women’s groups, hundreds of small, community-based shelters and support groups

for abused women emerged throughout  TD 1970s and 1980s.  Ex. 165 at 73.  It is now recognized that
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Id.  Increasing institutionalization of children attracted criticism and proposed alternative methods of

protection.  

A New York City minister, Charles Loring Brace, founded the Children’s Aid Society.  It used

“orphan trains” to send over 150,000 poor and homeless children from the streets of New York to live

with families in the Midwest.  See id.; The Orphan Train Movement,

http://www.childrensaidsociety.org/about/train/ (last visited March 11, 2002).  These charitable

approaches were better suited to protecting abandoned children than abused children, since they

lacked legal power to remove children from abusive parents who wished to retain custody.

Ironically, the first attempts to protect children in reliance on the legal system relied on laws

prohibiting cruelty to animals.  In 1874, Mary Connolly was convicted of assault and battery against her

ten-year-old daughter, Mary Ellen Wilson, whom she assaulted with scissors and repeatedly beat with

a rawhide whip.  Weithorn, supra, at 48.  Mary Ellen was removed from her abusive mother’s custody

under laws enacted for the protection of animals.  Bremner, supra, at 382.  Shortly thereafter, the New

York Legislature chartered the New York Society for the Prevention of Cruelty to m6t protection SyPCC224 
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considered only in cases where education failed and where the welfare of the child required removal. 

Id. 

Government assistance was vital to the success of this preventative approach.  In 1935 the

Social Security Act established the Aid to Dependent Children program. Weithorn, supra. at 54.  By

providing financial assistance to impoverished families, the Act was designed to ensure that dependent

children would not need to be removed from the home.  Id.
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household and direct abuse against the children.   

The consensus of the experts was that the children can be – but are not necessarily – 

negatively affected by witnessing domestic violence.  Exs. 137, 139, 141(b), 143, 149, 151, 240, Z,

BB.  The experts agreed that children who witness domestic violence exhibit a broad range of

responses.  City defendants’ expert Linda Spears testified that “the impact [of domestic violence on

children] ranges from none to serious.”  Tr. 1998.  Dr. Jeffrey Edleson cited three recent studies which

concluded that at least half of the child participants who witnessed domestic violence had “few or no

problems evident” when compared with children who were not experiencing domestic violence, and

that there was “a great deal of variability in children’s experiences and the impact of those experiences.” 

BB.  The Edlesoa number d af thort studi2mariabflutic vioweriiabdioblugret  0.347d Liosarily – 
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children exposed to the most severe forms of domestic violence are more likely to become violent

adults or delinquents, 95 to 97 percent of forma8nrcense situationsfor notikely toults or de,for violT* -3029D -0.35829D -0.35notide mlop alcohol (adurug problemlinand about 9095 to 97 or notikely to become 87  Tw. -0r. 1557- violT*  12  Tf0  Tc59. - viol36nt) Tj0 -30 965 -0.3982 65 -0 TcOnrcen or stion percentrelationshipiketweenrcen prnseic ve forms of domestic v8nra household  Tw (36nt) Tj0 -30 643 -0.3982643 -0.358nd direct maltreatm 97 per of form,rcen hilerTw generaloreagreen ehatrcene ais sy tocorrelationiketweenyyi6nt
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services, such as couple’s counseling, which are appropriate in neglect or abuse cases where domestic

violence is absent can be inappropriate and potentially dangerous where domestic violence is present. 

Ex. 165 at 66 (Recommendation 23).  Sometimes a battered woman’s decision not to accept a

particular agency service recommendation may well be a strategic life-saving decision.  See Amicus

Brief of Ohio Domestic Violence Network at 3.  Danger is particularly likely when an agency imposes

rigid plans, without significant input from the victim, or assigns workers who have inadequate training
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removal,  “[a] mother will often stay in an abusive relationship in order to avoid losing custody of her

children.”).

Where a child would be safer if separated from the mother for a short time, it is much less

traumatic for the child if the placement occurs as the result of a safety plan developed in partnership

between the agency and the non-offending parent (and the child, if the child is old enough).  Tr. 1639-

40.   Dr. Stark testified that where this joint decision-making process is employed, mothers often

understand short-term placement as an imrwen tntif placement a70. t as an imrwen tntif-0.3moreld enough).  Tr. 1639-
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problematic case practice, and mission confusion.  Id.; Tr. 2232-35; 2493-95.  It concluded by bluntly

stating that “[t]he child welfare system is, in fact, not a system at all, but a conglomeration of fragmented

responses.”  Ex. 35 at 26.  Despite substantial improvements, this damaging admission still explains

much of the unnecessary and abusive separation of mothers and children at ACS insistence.

Under Commissioner Scoppetta’s guidance, ACS embark  Tpastituaratntial improvem.n.  
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2. PreviocoFmestic Violence Initiatives91
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Tr. 278, 1131.  Information about domestic violence cases is not available from the State’s automated

system, nor does the State collect that data.  Tr. 241, 1471.

The New York State Office of Children and Family Services conducted a statistical study to

determine how the presence of domestic violence, or its allegations, affects the handling and outcomes

of investi the haTD t  haTD D tby ACS  TEx. J  TAs suggstiaTDbelow, reasonble fextrapolhe haTDrom thei





96concluded that domestic violence is cited as a reason for indication in 58 percent of cases.  See

 id.

O f  t h e  c a s e s  i n  w h i c h  d o m e s t i c  v i o l e n c e  w a s  p r e s e n t  a n d  g i v e n  a s  a  r e a s o n  f o r  i n d i c a t i o n ,  t h e case was indicated against the victim of the domestic violence in 43.8 percent of cases.  Id. a t  T a b l e 24.  Based upon these figures, it can be assumed that ACS indicates approximately 722 victims ofdomestic violence each year based at least in part on the fact that they are victims of domestic violence. 

See

 id.

O f  t h e  c a s e s  i n v o l v i n g  d o m e s t i c  v i o l e n c e ,  A C S  f i l e s  a  p e t i t i o n  o f  n e g l e c t  o r  a b u s e  p u r s u a n t  t o Article 10 in 11.8 percent of cases.  Id. a t  T a b l e  2 5 .   O f  t h e s e  c a s e s ,  t h e  p e t i t i o n  i s  f i l e d  solely againstt h e  v i c t i m  o f  d o m e s t i c  v i o l e n c e
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had been investigated by the Brooklyn Field Office over a two month period of time.  Of the 78

domestic violence reports that the Brooklyn Field Office investigated during this period, 47 were

indicated against at least one of the parents.  Of these, 38 percent were indicated against the mother. 

The report stated that 

Previous history is a key 4istor in assessing immediate danger, making a removal, referring to
Family Court and making a determination.  The legal premise is that the non-offending parent,
despite her knowledge of the offender’s violent nature, engaged in acts of domestic violence in
front of the child, thereby placing the child at risk or in danger.  As a result, both the offending
and non-offending parent [are] charged with “Failure to Protect.” ... [The mother] is held
responsible for protecting the child.  

Ex. 17 at 8.  Strangely, despite positing awareness of the prior history of domestic violence as the

source of the non-offending parent’s culpability, the report showed that nearly half of the cases where

allegations were indicated against the mother did not involve a prior history of domestic abuse.  Id.
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On August 14, 2001, Deputy ACS Commissioner William Bell and General Counsel Joseph Cardieri

issued a memorandum addressing the policy of charging battered women with neglect.  It stated:

Historically, the phrase ‘engaging in domestic violence’ has been used to describe a variety of
circumstances in which violence has occurred between family members.  Sometimes, this
language has been used in reference to someone - most often a battered woman - who has
been a victim of a variety of
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common service to which ACS directed battered mothers was domestic violence counseling.  Id. at

Table 35 (61.3 percent of victims referred to domestic violence counseling, with the next most common

referral being Victim’s services at 29 percent).

One service that is critical to the best interests of battered women and their children and to

avoiding unnecessary removals is the domestic violence shelter.  A domestic violence shelter is a place

where a woman and her children can seek safe haven from an abuser.  These shelters are typically

dormitory-like and provide services such as counseling and vocational training.  Tr. 944. For safety

reasons, the location of a domestic violence shelter is confidential.  Tr. 945.

There is a critical lack of space in existing City shelters.  In fiscal year 2001, there were an

average of 40.4 unduplicated shelter requests per day, whereas the average daily shelter availability

was 14.8 openings.  Ex. B-14.  Similar dispa79  vF per day,olr she aprir shereefiscal year s  Id.
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the sole reason for removal was in the order of 160, or perhaps even higher.

Some petitions include allegations of neglect unrelated to domestic violence, but caseworkers

either have no evidence at all supporting the unrelated allegations or the caseworkers do not consider

the unrelated allegations to merit a finding of neglect.  See Udoh case, supra Part III.B.3; Tillett case,

supra Part III.B.4; Norris case, supra Part III.B.6; Berisha case, supra Part III.B.8; see also Ex. 147

(report of Phillip Segal, a former Family Court judge, that “[i]n some cases, ACS would allege

domestic violence plus some other form of alleged neglect.  However, the other allegations often were

not sufficient os0tr 1,aons er for, tbasihilli01n3prot neier proceea fi caand forres ee didrs d were

ff negver, utclus sfns or the.tha4)gleWi01ens os (Some peticaand anydenns dafic for reicaaen were) TjT4D-0.174  4Tc 0.174 ffiihe y moeieunrelbyns orther alleg sfnthatexposuee ated to domestic violtha4ns oy facitheydeppear  the wisw, were







107

“motivate” the mother to cooperate with services offered by ACS.  Tr. 1866.   CPM Stewart

acknowledged that when an agency employee believes children’s safety is at risk, ACS removes the

children first and then seeks judicial approval.  Tr. 453.  CPM Williams testified that common practice

�cial 852roval.ACS removes t37
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the non-offending parent ....”  Ex. 111 at 5.  Over a period of six months, approximately forty cases

were directed to the judge, and in almost all ACS had removed the child; the judge returned the

children home to the mother in the overwhelming majority of the cases.  Ex. 109.  

The Child Welfare Committee of the New York City Inter-agency Task Force Against

Domestic Violence formed a working group and published a report based upon their experiences as

advocates “assisting battered mothers who are losing their children to foster care and who are being

charged with abuse or neglect for failing to protect their children from witnessing domestic violence.” 
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about work, family, school, and other systems, allowing a caseworker to better appreciate the

complexities of a given case.  Tr. 1578.  Because the training does not give caseworkers sufficient

guidance on how to apply this method, the training does little to change their tTc rdese.  Tr. 159e. Cityt
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violence training.  Tr. 1805.   ACS is also reportedly in the process of devising a plan to train current

supervisory staff and caseworkers on new domestic violence guidelines.  Tr. 1724.  Accomplishing the

formal training of all child protective caseworkers on the revised protocols and other documents will

“take a long time,” according to Associate ACS Commissioner Zeinab Chahine, who testified that “it

takes months for [ACS] to be able to put a training program together and to train everybody.”  Tr. 33.

 reporfty aornirs edody.� Ex.5 633.
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additional guidance.”  Id.  The evidence does not show any general practice by caseworkers or

supervisors of seeking such consultations before deciding to separate battered mothers and their

children.

Significantly, neither the existing ACS written policies nor any proposed changes proffered to

the court include a clear set of standards and guidelines to aid a caseworker in determining when the

danger from domestic violence in a household reaches the point of creating imminent danger.  In the
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not follow its own guiding principles on domestic violence “in spirit or in letter.”  Tr. 1597.  In a hearing

held on October 22, 1999, before the New York City Council on ACS policy regaoacoo  heT*0 -3704TD -0.30704TD  0. domesticcases, cork Cipersy CDiBrienza also 460ed99,is disconnect 22twee Council on Astatement fando  heT*0 -2868TD -0.32868TD  0.ounin 2 factualcil onies  THeAstated:o  he36ring
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the removal until several weeks after the child has been removed from the home.”  Justice Denied at 20.

 Even if the mother wins at the section 1028 hearing, ACS may appeal; resolving the appeal even on an

expedited basis usually takes months, and the child will usually remain in foster care during appellate

proceedings.  Supreme Court of the State of New York, Appellate Division, First Department,

Laywer’s Manual on Domestic Violence: Representing the Victim 214 (Julie A. Domonkos & Jill

Laurie Goodman, eds., 3
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more and more unavailable to parents when they first arrive at court.  During 2000, there was no 18-B

attorney available to accept cases in the Family Courts of Manhattan on 40 percent of court days.  Ex.

208.  For the Bronx Courts, there was no 18-B attorney available on 21 percent of court days. Id.  As

a result, approximately ten to twenty cases are adjourned without being called each week in each

county.  See Justice Denied at iv; see also A Growing Crisis at 15 (“For example, nearly 50 cases

recently on the calender in an intake part in Queens Family Court were never called because assigned

counsel were unavailable to staff the part.  This occurred even though immediate court intervention may

have been necessary in these cases ....”).  Sometimes mothers must return to Family Court two or three

times before counsel is available.  See Crisis in the Legal Representation of the Poor at 22. Sometimes

mothers who are entitled to counsel receive none.  See also Daniel Wise, Filing in Litigation on 18-B

Rates Shows Many Poor Denied Counsel, N.Y.L.J. June 1, 2001 (Citing Professor Jane M. Spinak of

Columbia University Law School, who reports that records of the Family Court indicate that a

“substantial” number of indigents in Family Court who are entitled to assigned counsel never receive it).

Even when assigned counsel can be found, they are so overburdened that they often do not

prepare for, or even attend, many scheduled court dates.  “Because of the greatly increased volume of

cases,” assigned counsel are “increasingly absent, late or unprepared for routine court appearances and

hearings;” the result has been “excessive adjournments, repeated reschedulings, and excessive delays”

in “countless” Family Court proceedings.  A Growing Crisis at 16.
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(quoting Carolyn P. Wilson of the County Defender Services).  These concerns were borne out by a

1997 study finding that parents’ attorneys filed at least one motion in only 5 percent of Bronx Family

Court cases and 15 percent of Manhattan Family Court cases.  See Justice Denied at 30-31.  Incentive

effects aside, the combination of being required to be in court all day and having insufficient money for

overhead expenses such as an office means that it is often impossible to do any out-of-court

preparation.  Mr. Gilman testified that “[i]n Family Court, if you’re in the courtroom every day, the only
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the difference between an inadequate and ineffective case plan, and one that engages the parent and

adequately addresses [her] needs.”); N.Y. Fam. Ct. Act § 1011 cmt. (McKinny, 1999) (practice

commentary) (parents do not have an obligation to cooperate with an ACS investigation or ACS

services absent a court order).

F. Summary of Findings of Fact

All findings of fact in this memorandum and order have been established by clear and
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Local issues do not predominate.  As already noted, the nature of the child removal process makes it

unlikely that a state court will rule on the constitutional issue.  Any ACS policy or practice that violates

a mother’s rights is unlikely to be the focus of a Family Court hearing.  See also La Shawn A. v. Kelly,

990 F.2d 1319 (D.C. Cir. 1993) (holding that proceedings in the Family Division would be an

inappropriate forum to adjudicate claims of due process violations by the District of Columbia

Department of Human Services).  Much of the harm that has been inflicted on mothers and children

already described in Part III.B, infra, and elsewhere in this memorandum has occurred in the absence

of a final order of disposition by the Family Court.  The ordinary avenue of appeal from a state court

decision is not a viable method of protecting these plaintiffs’ rights.   See McTeague v. Sosnowski
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circumstances in which the child is immediately threatened with harm.  The mere possibility of danger is

not enough.”  Id. at 594 (quotations and citations omitted).  

The government must be able to show “an objectively reasonable basis” for deciding the child is

immediately threatened with harm to justify removal from the mother without prior judicial authorization. 

See, e.g., Gottlieb v. County of Orange, 84 F.3d 511, 516 (2d Cir. 1996); Croft v. Westmoreland

County Children & Youth Servs., 103 F.3d 1123, 1126 (3d Cir. 1997) (requiring “objectively

reasonable” grounds to justify removal).  A corollary of this rule is that the government must conduct

sufficient investigation into the alleged neglect or abuse it relies upon to establish an objectively

reasonable belief that the mother has neglected or abused her child.  See, e.g., Croft, 103 F.3d at 1126

(holding that the child welfare agency must independently corroborate a report of abuse from an

anonymous informant in order to separate a child and parent); Strail, 62 F. Supp. 2d  at 529 (“[T]he

due process clause will certainly be offended if children are taken away from their parents without

sufficient investigation.”).  The Supreme Court has required that the states provide individual hearings to

ascertain unfitness instead of relying on presumptions about categories of people.  See Stanley v.

Illinois, 405 U.S. 645, 656-58 (1972).
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The Supreme Court’s recent suggestion that any legislative or policy infringement at all of a

fundamental liberty interest triggers strict scrutiny suggests that the Joyner test – which demands a

showing of significant infringement, requires only a substantial rather than a compelling state justification,

and apparently places no requirement on the state to narrowly tailor its policies to its goals, may no

longer be completely serviceable in a case such as the one we now face – a policy of taking children

from their mother because she has been abused.  The Supreme Court’s recent decision in Troxel did

not need to aahrD-TD on 72p a; as tpluralibernd apparentsawces ot need vocalizenly ubsdardicy reviewon,
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exist within the United States .... “

The word race does not appear in the Thirteenth Amendment.  Even if it did, it would not

preclude inclusion of this Amendment in an overall application of the Constitution to the issue at hand. 

Race does not differentiate former African American slaves from other members of our homo sapiens

species.  See Ernst Mayr, The Biology of Race and the Concept of Equality, Daedalus, Wint. 2002 at

89, 92 (“[T]here Cos genetic evideCon whatsoe ovon tjuonsfynd thuncomappndmeary evedaicatioth2 at
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widely-publicized, constitutes tacit approval by the upper management of the routine practice within the

organization.

A. Unnecessary Removals

The consistent policy applied by ACS is to remove children of abused mothers in violation of

their procedural and substantive due process and Fourteenth Amendment rights solely because the

mother has been abused.  No legislatively appropriate policy, no compelling state interest, justifies these

removals.  The evidence demonstrates that the compelling state interest in protecting children, which

justifies removals in other contexts, is not at all advanced, and is in fact greatly hindered, by ACS’s

policies of prosecuting abused mothers and removing their children.  The defendants propose no

compelling state interests that justify its policies separating abused women and their children.  

If the Joyner

I-92se

motherdorouo thanrdoebewhich





172

children from the community’s point of view, but also with the child’s psychological well-being,

autonomy, and relationship to the family.”) (quoting Franz v. Lytle









176burden of protecting her from violence.  Children’s welfare, the state interest which is so often the great counterweight deployed tojustify state interference in family affairs, has virtually disappeared from the equation in the case ofACS’s practices and policies regarding abused mothers.  Where, as here, a state action infringes on

parents’ and children’s fundamental liberty interests and also demonstrably works against the welfare of

the child, defendants’ attempts to justify its policies are found constitutionally wanting. C.
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counsel that is so broken that the entire court system becomes plagued with long and unavoidable

delays, so that urgent claims of violations of constitutional rights go unaddressed for months, impairs

subclass A members’ due process as guaranteed by the Fourteenth Amendment.  Having undertaken

the role of good samaritan in providing counsel to the needy, inducing their reliance and preventing

others from assisting, the State and City must carry out the role they have assumed with propriety.

VI. Relief

 A. Appropriateness of Injunction

Children and parent-child relationships are particularly vulnerable to delays in repairing

custodial rifts.  Even relatively short separations may hinder parent-child bonding, interfere with a

child’s ability to relate well to others, deprive the child of the essential loving affection critical to

emotional maturity, and interfere substantially with schooling and necessary friendships.  An injunction

has been granted for the purpose of ensuring that 1) battered mothers who are fit to retain custody of

their children do not face prosecution or removal of their children solely because the mothers are

battered, and 2) the child’s right to live with such a mother is protected.  Subclass B makes no claim

against the State; subclass A will obtain all the protection it seeks without any preliminary order

directed against the State.  

After this suit was commenced, and in large measure as a result of the litigation, ACS began to

attempt remediation of the grave deprivations and threats of deprivations of plaintiffs’ constitutional

rights.  These initial moves by ACS, while praiseworthy, have not cured the constitutional violations.  In
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opportunity to implement further changes that secure and protect plaintiffs’ constitutional rights without

unnecessary interference by the court.
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deprived of their constitutional procedural rights of due process and their constitutional substantive

rights to be joined as a family with their children. 

The provisions of the preliminary injunction requiring increased compensation for attorneys

appointed pursuant to Article 18-B of the New York County Law representing members of subclass A

are vital for two reasons: first, the defendants’ practice of providing indigent mothers with

representation at inadequate compensation levels currently required by Article 18-B violates the

constitutional rights of subclass A plaintiffs, and second, adequate representation of subclass A mothers

is necessary in order to ensure that the provisions of this preliminary injunction designed to protect these

constitutional rights are effectuated.  No other decision is possible in light of the overwhelming

consensus of State officials, judicial officers, legal experts, and court opinions, as well as the evidence,

that the current statutory rates do not permit 18-B lawyers to provide competent representation to their
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$113 per hour be paid to counsel appointed in federal criminal cases.  Report of the Proceedings of the

Judicial Conference of the United States, September 19, 2000 50 (recommending a compensation rate

of $113 per hour in-court and out-of-court for federal non-death penalty cases; death penalty cases

have a still higher rate).   The rate of $75 previously paid to appointed counsel in federal criminal cases

has been widely criticized as too low, and has recently been raised to $90 per hour. 
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will dismiss the case against the State’s officials.  The court takes no position on whether or how the

State and City should divide the burden of increasing the compensation to 18-B attorneys. 

SO ORDERED

_____________________________

Jack B. Weinstein

Senior District Judge

Dated: March 11, 2002


