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utilization of the fund will be limited, consonant with the purpose of the recovery.  Such a distribution

can avoid such questionable attrition of the huge sums agreed to be paid by the tobacco companies in

settlement of suits by the State Attorney Generals through enormous attorney fees, use of the funds for

general municaa4. munhe fuoa.Cen, irony usead wironinhe eedhelpt obsidize growers use he tobverye act for
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cannot be confuted. Yet, individualism yields to common interests when pragmatism suggests the former

will work to almost everyone’s disadvantage.  As Professor Stephen C. Yeazell, in his path-breaking

study, 
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Asbestos Litig., 878 F.Supp. 473, 513–35 (E.D.N.Y. 1995).  The Ortiz majority analysis rejecting a
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are largely dominated by equity, elasticity to provide just remedies remains unimpaired.  This is

particularly true of the class action practice, embodied in Rule 23 of the Federal Rules of Civil

Procedure, a rule that is still largely nascent.  Se pra0ctifkB
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Supp. 640, 653-60 (E.D.N.Y. 1997) (expanding upon Justice Ginsburg's opinion on controlling jury

verdicts in Gasperini v. Center for Humanities, 581 U.S. 415 (1996)).

The present case raises starkly the question of what are and should be the rationales for
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analysis appropriate in this mature dispute approaching its closing stages.  See generally Francis E.

McGovern, Resolving Mature Mass Tort Litigation, 69 B.U. L. Rev. 659, 690-94 (1989) (defining and
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of plaintiffs claiming injuries caused by legally responsible industries.  Defendants contend that each

smoker’s claim must be separately litigated, making compensation for the millions they have allegedly

injured procedurally impossible.  

The key to the most practicable approach to a workable litigation lies in the answer to three

categories of questions — one substantive-legal, one factual and one procedural.  First, substantive:  is

there a single applicable rule of law that governs the cases of the many allegedly harmed individuals

from all the states and does it provide a basis for recovery?  Second, factual:  are there valid statistical

approaches using the law of large numbers and available epidemiological and demographic date to
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in cases seeking compensatory damages will get no punitive award.  The public interest in punishment
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recovery for medicaid payments for medical treatment made by the United States; and F, Foreign

entities suing for loss of taxes because of alleged “smuggling” by defendants.  All categories except for

A, the individual smoker class actions (Simon II) have been disposed of.

A. Options Selected 

The court has certified a punitive damages class essentially as proposed by plaintiffs.  The

punitive damages class consists of:

All persons residing in the United States, or who were residents of the United States at the time

All pof. Tc 0 1b26Sta, ordual atesdual d D by defengli2 cigaretd States;, or who first beagn propost for

A.A.
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a form of cy-pres for treatment, monitoring, research and anti-smoking activities.  The punitive damage

class could be free standing, or coordinated with the compensatory class as part of a combined
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punitive damages).  
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be used.  For example, the court might determine liability according to the laws of New York, and then

damages according to the law of a class member’s forum state.

 -0.c 0plasintWhileFor example,akr anotonlloimilar
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increased healing complications in treatment of injuries not directly caused by smoking, such as broken

bones in an auto crash. 
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almost immediately to the brain where it initiates a series of bio-chemical reactions that alter mood and

produce feelings of both sedation and stimulation.  It also activates the transmission of a natural

chemical, dopamine, that generates pleasurable body sensations, ultimately creating a craving for

nicotine.  See FDA v. Brown & Williamson Tobacco Corp., 120 S.Ct. 1291, 1319-20 (2000)

(Breyer, J., dissenting) (describing physiological reactions resulting from nicotine use).  Cigarettes have

been characterized as a highly efficient system of delivering nicotine to the body.  As its effects wear off,

the smoker reaches for another cigarette in order to maintain the craved level of nicotine.  

So powerful is the force of nicotine that, in its absence, the addicted smoker suffers symptoms

of physical withdrawal, including headaches, constipation, insomnia, depression, inability to concentrate

and anxiety.  According to the Surgeon General of the United States, nicotine addicts in much the same

way as does heroin and cocaine.  Many smokers are unable to quit until they suffer a heart attack or

contract lung cancer, and even then, of those who survive the ordeal approximately one-half will return

to smoking.
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same event.”).  
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smoking is in some way linked with lung cancer in human beings.  Although conducted by
doctors of professional standing these experiments are not regarded as conclusive in the field of
cancer research.

- [T]here is no proof that cigarette smoking is one of the causes of lung cancer.

- [Tobacco companies] always have and always will cooperate closely with those whose task it
is to safeguard the public health.

- [Tobacco companies are] pledging aid and assistance to the research effort into all phases of

-
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early 1950s of retrospective epidemiological studies showing a link between smoking and lung cancer,



36

and disease, contradicting their denials.  The incongruity between defendants’ public statements and

internal documents lasted from the 1950s into the late 1990s.  

2. Public statements from the 1950s to the present

The evidence supports the inference that in public speeches, press releases, stockholder

reports, television interviews, scientific studies, and letters to consumers and potential consumers, the

defendants consistently denied the causal relationship between smoking and disease and argued to the

public that more research was needed before a finding of danger was justified.  In May 1957, George

Weissman, vice president of Philip Morris, stated:

Being as close to the picture as we are, we know that most of the attack is a lot of sound and
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country in various forms.  In a 1964 press release, George Allen on behalf of the defendants stated:

If there is something in tobacco that is causally related to cancer or any other disease, the
tobacco industry wants to find out, what it is and the sooner the better. . .orj
36 400  TD -0.400  TDc 0Reny rchustrdaus has not edefblishsalwheer orsmoke is sd tois not co that iinvolvsal sosuchisease, the
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39 The next year, the Tobacco Institute published a pamphlet, entitled, “The Cigarette
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largely one-sided view of the questions that have arisen about tobacco . . . Through a series of
messages appearing in national newspapers and magazines, we are attempting to provide our
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finance purported research to support these inappropriate claims – evidence demonstrated that

defendants knew the contrary to be true:  that smoking is both lethal and addictive.

Internal documents from(deinal nappe truthrougheinaep frnal knmpanypurported h l0  Tw ive.) Tj
36 -30345D -0.391345D -0.3nts sharthatofuth smurported rhroughents TIRCth leCTR, eaed ofuthe major cobacco hesducrated that

ag s ofu"v�til democigarettes" st demo b"Decreasemocarbon ideoxs ated T*0 -30405D -0.391405D -0.3h l nicotins arpprel demono decreasemoharmono tts kircolo thsystecumd s smuul�t orue:  th.... ated T*0 -59  TD -0.359  TD -0[D] decreaseiMor stirborr dPurrableh...umd s par�ti elimportirbot os pots �tihatc  Temozrga." addictive.
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inference of a causal relationship between the chemical properties of ingested tobacco smoke and the

development of carcinoma . . .” 

In addition to knowing that smoking is linked to lung cancer, it can be concluded that
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tobacco companies were aware of nicotine's addictive properties is incorporated in a 1972 report by

Philip Morris presented at a CTR conference;  it states: 

–  [N]icotine is the active constituent of cigarette smoke; 

–  Without nicotine . . . there would be no smoking.; 

– Why then is there not a market for nicotine per se, to be eaten, sucked, drunk, injected,
inserted or inhaled as a pure aerosol?  The answer, and I 2o quiettetrongly abthouthis,en is at: 



44

research to support these claims — defendants in fact knew that the contrary was true: that smoking is

both lethal and addictive, that it contributed not only to lung cancer but to harm to the circulatory

system.

4. Coverup 

Despite knowing that tobacco use is injurious and addictive, evidence suggests that defendants
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Defendants deliberately refrai5 from conducting in-house biologically searchts monstbering46
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interesting.  However, if the reports include discussions of pharmacological effects of nicotine, the

information will not be interesting and would be helpful to the plaintiff.  RD&E will begin receiving

reports from this activity and be prepared to inform BAT to cease sending the data to B&W if the

science is not interesting.”  
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nicotine levels in cigarettes “to an exacting degree.”  Examples include the following:

- A Philip Morris patent application for an invention that “permits the release . . . in controlled
amounts and when desired, of nicotine in tobacco smoke.”;

- Another Philip Morris patent application explaining that the proposed invention is “particularly
useful for the maintenance of the proper amount of nicotine in tobacco smoke” and noting that
“previous efforts have been made to add nicotine to Tobacco Products when the nicotine level
in the tobacco was unde tobly lloe.”4 an;

-
nicotine leveee.�ed

t prodosee  showng thidefendaountmislosee theubpplne e  believoting thio smo from "lighter"in cigarett,ed

nicotine raacinee  g thie relead byin cinventialin cigarett, wouldel
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available to the public about the relative risks of smoking.  

Plaintiffs can contend that tobacco companies knowingly designed so-called “light” products so

that advertised tar and nicotine levels understate the amounts of tar and nicotine actually ingested by

human smokers.  It has been noted that such design features include a technique called filter ventilation

in which nearly invisible holes are drilled in the filter paper, or the filter paper is made more porous. 

avaoseore porous. 0  TD -0.68  Tc bhichocm benavaose meas deallyer paFene al Trr paCommisstered 2sive riskes starg machar s.f smoking.  
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The tobacco industry can be charged with knowing that the consequences of prolonging the

debate over the adverse effects of smoking would be to reassure addicted consumers in order to induce

them to continue using their products.  Documents substantiate this view of defendants’ program

designed to mislead and string along smokers.  Proof includes such defendants’ statements as follows:  

- The CTR (then TIRC), was formed in the early 1950's in response to published reports linking
cigarette smoking with various diseases.  The primary purpose for the initial formation was a
public relations one. . . . The CTR, with the help of others, has kept certain questions open
when a large body of anti-tobacco scientists claimed the easy answers had been found.

- The long established policy of CTR, carried out through [the Scientific Advisory Board is to] . .
.  cl1]neo3al foknowing texo stte evid conrge b (public rhipwertwrs hng tusnrge of antions open) Tj2D -0.427j2D -0.40mislheaic 0o Pi.  76  Tw (.  do j inifys inthes smoassclpurlyblic rsignedntions ;lead ne. . usnrstudyopen) Tj2D -88.3673  Tc88.367islf ansnrous dis haepscted subslybaliveover trg Docuwing , uScil basntiith ledg of ansnrous disopen.  do devoteover majse rse regnedntions ound.

- B A T  o b j  e f i v e o .   e a d  a h n g  w o u l d  b e m a k e o v e r  w h o l e e n t s j  e f e c t s  o f  s m o k o n s a s   e s l d  b e i n g  t h e
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Dr. Krosnick’s conclusions were based on statistical analysis of three types of data.  First, he

supervised a two thousand person telephonic survey conducted by an independent national survey

research firm, Schulman, Ronca, Bucuvalis, Inc., to assess the impact of smoking related information on

consumers. This survey was conducted according to acceptable survey techniques.  Second, he

compared these results with a comprehensive literature review of pre-existing surveys and articles

assessing people’s perceptions and attitudes concerning the health risks of smoking.  Third, he relied on

a randomized sample of 156 Empire Blue Cross’s subscriber depositions, and over three hundred

depositions of other Blue Cross plans, to extrapolate statistically meaningful inferences about the

population as a whole.  Depositions were taken in person for up to three hours, with standardized

questions, and without witness preparation to preserve the integrity of the sample.  Subscribers were

either current or former smokers of plaintiff or other Blue Cross plans, all of whom had submitted health

 thtiswDnud thtking 73  oee hours, Trassicy of bmittirst, he
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(1966) (separate approacoa0 rge 5als impact of unanimity requirement on hung juries). 8
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Using economic and statistical tools, Dr. Harris created a counterfactual model to graph what
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The smoking attributable costs calculated by other doctors were utilized in combination with
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A:  
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They were making available to us teens other information.  I don’t understand if it was available
why we wouldn’t have seen stuff like this on TV.  If they were showing one part, and this
indeed was available to the public, why weren’t we seeing this part of it? . . . I can honestly say
if I had this in front of me, I think I would have chosen not to smoke. If they would have came
forward to say that the product had some bad effects, long term effects, I would have probably
looked upon it as that . . . in . . . [the] long term that it would be bad for me.”

  Many testified that they were reassured by the non-verbal messages associated with smoking,

while others verified the supposed effect of low tar products on intercepting quitters.  Examples include: 

Q:  Do you recall any statements or ad by the tobacco companies that provided some
reassurance to you that smoking might not be bad for you?

A: 
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could be reached.  

The court issued an order on May 9, 2000, presenting the parties with various questions

including whether or not punitive damages for a class should be handled on a non-opt-out basis.  On
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Memorandum of April 23, 2002, the court suggested that Ebert be realigned within 
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1. Empire Blue Cross

In April 1998, numerous Blue Cross health plans from across the nation, including New York’s

Empire Blue Cross and Blue Shield (“Empire”) filed suit against the major tobacco companies to

recover the extra money they were forced to spend on patients harmed by tobacco as a result of
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engaged in deceptive practices banned by New York statutes harming a third party payor and its

subscribers.  The jury returned a verdict of $17 million for the plaintiff on the claim under section 349 of

the General Business Law and just over $11 million on a subrogated claim under section 349.  The

other claims were unsuccessful.  

On September 19, 2001, plaintiff’s counsel Dewey Ballantine filed a motion for award of

attorney’s fees under section 349(h) of the New York General Business Law, seeking $39,086,223 in

attorneys fees.  On February 28, 2002, the court awarded $37,841,054.22 in attorneys fees.

Both the trial verdict and the fee award have been appealed.

2. Other Blue Cross plans

The other twenty-five Blue Cross health care plans located across the country had claims

similar to Empire’s.  Those plans have expressed a desire to wait until the court of appeals for the

Second Circuit answers the question of whether section 349 may be used in these the2.

O7
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convenience of witnesses will suggest transfer to a more appropriate district court.  Upon
completion of the pending appeal a motion for dismissal or transfer of these non-New York
Blues will be entertained.

In Re Simon II Litigation, 212 F.Supp.2d 56, 57 (E.D.N.Y. 2002).

C. Union Health fund cases

1. National Asbestos Workers 

National Asbestos Workers Medical Fund v. Philip Morris, Inc., et al., 98 CV 01492, was

filed on February 27, 1998.  It was brought as a class action on behalf of some four thousand

"collectively-bargained" health and welfare trust funds.  The putative class members are "all self insured,

multi-employer benefit plans . . . in the building trades and their trustees" seeking to recover money

expended for health and welfare benefits for fund beneficiaries injured by tobacco.  

Discovery commenced and class certification was denied with leave to renew.  Punitive damage

aspects were stayed, and, in effect, the parties held the case in abeyance.  

At a hearing the court pointed out to plaintiffs that the case would have to be prosecuted or

dropped.  It noted the huge costs of the litigation were it pressed.   

On May 31, 2002, the parties agreed to voluntarily terminate the litigation.  The case was

dismissed.  This decision was fully justified and did not prejudice the rights of any party or persons not

represented.

2. Bergeron

Bergeron, et al. v. Philip Morris, Inc., et al.
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disposition and discovery motions were decided.  The punitive damages aspects were stayed, as in

other cases. 
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dismiss for failure to state a cause of action, for lack of jurisdiction and to settle discovery disputes.  A

writ of mandamus sought by defendants was denied by the court of appeals.   

The punitive damage aspects were stayed with the view that they could be dealt with in Simon

II.  See Simon v. Philip Morris
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transfer of the case to the District Court for the District of Columbia.  

The court indicated to the parties that dispositive motions would be appropriate.  Defendants
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successful defense on legal grounds or because juries found for the defendants.

(Note that in some instances in this section the court cites to some of the extensive information

 av7) meangtledreh some oiprmedoe tn reedet Tcsive information
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participation.  Id.  Congress failed to act, preventing what might have resulted in a settlement ending all

tobacco litigation.  See generally
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state leaders declared that the money would be spent on tobacco prevention and health priorities, there

were no such express obligation on the states in the settlement.  See Liz Chandler, N.C. Spends

Settlement on Tobacco, Not Health, The Charlotte Observer, June 23, 2002, available at 

http://www.charlotte.com/mld/charlotte/news/3526693.htm.  According to the Government Accounting
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intent and the MSP claim was unsupported by the evidence.  Id.  RICO counts remain active and the

subject of intense discovery and motion practice.  The government was permitted to pursue its request

for disgorgement of all defendants’ profits from 1953 until the present.  

Bullock v. Philip Morris.  In October 2002, a jury awarded $28 billion in punitive damages to
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defendant’s behavior was judged “particularly nefarious.”  Burton, 205 F.Supp.2d at 1256.  

Henley v. Philip Morris Inc., 113 Cal. Rptr.2d 494 (Cal. App. 1 Dist 2001).  A California jury

awarded $1.5 million in compensatory damages and $50 million in punitive damages, which was later

reduced to $25 million by the judge; that reduced verdict was upheld by the appellate court.  Id.; see

also Myron Levin, $26.5-Million Award Is Upheld in Smoking Case, Los Angeles Times, November

8, 2001.  The Henley jury found defendants liable for product liability, failure to warn, negligence,

fraud, false promise, warranty breach, and conspiracy.   jurin limat6.5-.5-sev Cra cmoksrincludT.4as later

aw68,000 million in compensatory damag1es and $50 million in punitivenspPlaintiffas later
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billion in punitive damages.  Pending appeal, in order to avoid a prohibitive appeal bond, the tobacco

companies stipulated to pay at least $700,000,000 even if they win on appeal.  See Myron Levin, 3
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mental state embracing an intent to deceive, manipulate, or defraud.  See, e.g., Ernst and Ernst v.

Hochfelder, 425 U.S. 185, 193 n.12, 96 S.Ct. 1375, 47 L.Ed.2d 668 (1976).  A misrepresentation

unaccompanied by an intent to communicate it to others so that they will act upon it to their detriment

will not give rise to an action based on fraud or deceit.  See Ultramares Corp. v. Touche, 255 N.Y.

170, 187 (1931).  

It is not necessary that the misrepresentation be made directly to the party claiming to be

defrauded.  See Cooper v. Weissblatt, 277 N.Y.S. 709, 714 (Sup. Ct. App. Term 1st Dep’t 1935). 

Thus, while some connection between accuser and the accused must exist, a cause of action will not fail

merely because the party making misrepresentations did not communicate directly to those who relied

on them to their detriment.  Misrepresentations made to the public at large may give rise to a claim of

fraud so long as the plaintiff was part of the class of persons intended to receive the misrepresentations. 

See Kuelling v. Roderick Lean Mfg. Co., 183 N.Y. 78, 85-86 (N.Y. 1905). 

The misrepresentation need not be communicated by defendant directly.  “If he authorized and

caused it to be made it is the same as though he made it himself.”  Id. at 85.  

nized and

Raccusbce bas oabl  T others so  aggrievTw lass oicanot failn t partye to an action biver of the communr deceit.  See, e.g.,
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independent inquiries as to the veracity of the communicator’s assertions, then the former is deemed not

to have relied on the latter’s assertions.  See, e.g.,
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Id. at 552.
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differences."). 

There are some variations. At least three alternative predicates create a duty to disclose:

superior knowledge, partial disclosure, and fraudulent concealment.  See
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Although primarily invoked against attempts to add new defendants, Rule 15(c) applies to the
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during his employment at sea, one claim could not relate back to the other because the injuries were

unrelated and occurred at different times.  See Mackensworth v. S.S. American Merchant, 28 F.3d

246, 251–52 (2d Cir. 1994).  The same conduct test is satisfied if the claim involving the new party
lck to 30  TD -0o 30   Tarohe fromlaim   T3 1994)76.of operducve fact  T4 asnd ds satisfiedwiTw respeThe  relatforortolvini different434262.5  

MaRocky Mounta-01 4 t70.0Clrccu Bureauc 0  T50558f

ET
2562.5 676.5 17.25.33292.5 f
BT
4 Tj
00953  TD -00953  Tc -0.69011 2511240,11259 n.296, 9 re–52 822d Cw (, 22562.5  were) Tj
0 -  TD -01   Tc -I satisfied iasser  TwTw respeThe  relatfovolving tcondbas Twonlatfo994)setf opct  s,wTw reonly ahe new party
lck t4333  TD -04333  TTc 0ccurred alegallatforylatfoame conduct test ferent ti84s.  
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mcommodity96
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because the plaintiff believes they too are liable, and when plaintiff substitutes the actual identity of the

proper defendant after formerly labeling it “John Doe,” relation-back is not permitted unless the actual

substituted defendant was aware that it was the “John Doe.”  Barrow v. Wethersfield Police Dep’t, 66

F.3d 466, 469-70 (2d Cir. 1995); compare Byrd v. Abate, 964 F.Supp. 140, 145–46 (S.D.N.Y.

1997) (permitting substitution).  

The addition of new plaintiffs will not be permitted if their addition would surprise and frustrate

reasonable possibilities for a defense.  In reasoni97  Tc 0.ni97  Tw  In reBennett FundtingGroupe
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potential additional claims arising from their conduct. Consequently, defendants should be
prepared to defend the class action against them and will not be prejudiced by the addition
of the amendment. “As long as defendant is fully apprised of a claim arising from specific
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statistical proof combined with other evidence is a necessary, pragmatic and evidentiary approach that

reflects full due process in this and many other massive tort cases.  It is consistent with the defendants’
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System, 97 Harv. L. Rev. 851, 870 (1984) (footne  TDomitted).  Many commentators agree. See, e.g.,

Peter Tillers, Symposium: Artificial Intelligence and Judicial Proof, 22 Cardozo L. Rev. 1365 (2001)

(describing tendency of evidence scholars to rely on mathematical and quantitative methods, such as

probability theory, statistics, and decision theory); Louis Kaplow & Steven Shavell, Fairness Versus

Welfare, 114 Harv. L.Rev. 961, 1203 n.580 (2001)y, 0.22fs Walker & John Monahan, Sampling

Liability, 85 Va. L. Rev. 329 (1999) (using statistical evidence is a reliable and practical method for

mass trial)y
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Litigation (Third) 99–108 (1995).

The Federal Rules of Civil Procedure and the Federal Rules of Evidence grant district judges

broad authority to shape the nature and scope of admissible evidence for trial.  Scientific evidence –
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trial decides the fate of each plaintiff party on a single roll of the dice.”  David Rosenberg,
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cumulative, duplicative, more convenient or less burdensome or expensive to obtain from another

source, or seeks information the party has had ample opportunity to obtain.”  Manual For Complex

Litigation, Third § 21.421.  A balance must be struck between the burden and expense of discovery
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Greater reliance on statistical methods is required by the profound evolution in our economic

communication and data compilation and retrieval systems in recent decades.  See generally Deborah

R. Hensler & Mark A. Peterson, Understanding Mass Personal Injury Litigation: A SocioLegal

Analysis
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American Tobacco Co., No. 97-0978 (S.D.W.Va., May, 1999) (rejecting defendants’ motion to

depose every member of union trust fund); In re Mike Moore, Attorney General ex rel. State of

Mississippi Tobacco Litigation
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the procedure or forgoing the added burden of providing greater protections.

Connecticut v. Doehr, 501 U.S. 1, 11, 111 S.Ct. 2105, 115 L.Ed.2d 1 (1991); see also Hilao, 103

F.3d at 786.

Consideration of the private interests at issue counsels in favor of utilizing statistical methods. 

Tobacco companies admittedly have an interest in not paying for damages in excess of what alleged

misconduct may have caused; that interest would be furthered by their confronting (before a jury) each

of the hundreds of thousands of plaintiffs who suffered smoking-related illnesses with respect to their

reliance on tobacco company misstatements and omissions, and about their discovery of their injuries
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interest in the use of the statistical method . . . is enormous[] since adversarial resolution of each class

member’s claim would pose insurmountable practical hurdles.”).  

The interests of the injured plaintiffs must be considered.  Requiring individual proof as to each

claim would unnecessarily intrude on the lives of hundreds of thousands of people.  Examining each

grain of sand is too burdensome in a survey of a beach.

The second element of the due process balancing test — examination of the risk of erroneous







116

107 F. Supp. 2d 200 (E.D.N.Y. July 28, 2000).  Since the plaintiffs’ claims were ultimately based on

proof of their clients’ individual claims, there appears to be no good reason why the proofs in the Blue

Cross trial should not be available in the current case.

4. Jury Right
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[The Seventh Amendment] does not prohibit the introduction of new methods for determining
what facts are actually in issue, nor does it prohibit the introduction of new rules of evidence. . .
. New devices may be used to adapt the ancient institution to present needs and to make of it
an efficient instrument in the administration of justice.  Indeed, such changes are essential to the
preservation of the right.  The limitation imposed by the Amendment is merely that enjoyment of



118

“procedural devices.”  Fed. R. Evid. 104(a) (judicial discretion to bar evidence that fails conditional
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bifurcation); In re Joint E. & S. Dist. Asbestos Litig.
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1227, 1232 (9th Cir. 1996) (declining to adopt Rhone-Poulenc rationale); In re Copley Pharm., Inc.

“Albuterol: Products Liability Litig.”, 161 F.R.D. 456 460-61 (D.Wyo. 1995) (same).  The result in

Fibreboard in part was premised on the fact that individuals in a plaintiff class may be subjected to the

risk of underpayment or overpayment because of sampling.  See also Hilao v. Estate of Marcos, 103

,  1 0 3
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statistical evidence should be prohibited in mass tort class actions.

Fidelity to equitable and legal principles permits the use of statistical proof rather than

compelling individualized showings as to hundreds-of-thousands of claims.  See
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Imwinkelried, New York Evidentiary Foundations, 112-13 (1998) (somewhat higher standards for

admissibility under New York law than under federal law); Robert A. Barker & Vincent C. Alexander,

Evidence in New York State and Federal Courts (1996) (same).  

The New York Court of Appeals has not ruled that “individualized proof” is the only way to

prove causation and damages.  In the recent case of Stutman v. Chemical Bank, 95 N.Y.2d 24, 29

(2000), the Court of Appeals underscored that a showing of causation could be satisfied by a proving a

“fraud-on-the market,” a theory friendly to modern sampling techniques: 

Similarly, in the securities context, proof of reliance is not required where a duty to disclose
material information has been breached, or where there are material omissions or misstatements
in a proxy statement. Rather, the materiality of the omission or misstatement satisfies the
causation requirement (
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John J. Kircher & Christine M. Wiseman, Punitive Damages: Law and Practice §§ 2:01 – 2:13 (2nd

ed. 2000); Leonard B. Sand, John S. Siffert, Walter P. Loughlin, Steven A. Reiss, & Nancy

Batterman, Modern Federal Jury Instruction §77-5 (2002) (Punitive Damage Instruction) (“The

purpose of punitive damages is to punish a defendant for shocking conduct and to set an example in

order to deter him and others from committing similar acts in the future.  Punitive damages are intended

to protect the community and to be an expression of the jury’s indignation at the misconduct.”). 

Secondarily, they compensate for social damages not likely to be fully reflected in compensatory

damages to individuals.  A third justification is the assuaging of moral indignation of the individuals

damaged, who may feel that mere compensation does not reflect the outrage done upon their

personalities.  

An important, but sometimes ignored, purpose of punitive damages is to provide a kind of

disgorgement where many individual compensatory claims cannot be brought so that the total harm of

tortious acts is not paid as an external cost of the operations of a tortfeasor.  See, e.g., David Luban, A

Flawed Case Against Punitive Damages, 87 Geo. L.J. 359, 366 (1998) (“One way to enforce

environmental and safety law is through centralized public agencies – the regulators and the police.  A

second way is through private causes of action brought by private parties.”); A. Mitchell Polinsky &

Steven Shavel, Punitive Damages: An Economic Analysis, 111 Harv. L. Rev. 869, 874 (1998)

(“[P]unitive damages ordinarily should be awarded, if, and only if, an injurer has a chance of escaping

liability for the harm he causes”).  For example, if a deleterious substance is released into the

atmosphere by an egregiously negligent defendant and epidemiology shows only a 30% chance of

increased cancer to millions, but a 200+% increase as to a few, compensation only to those few who
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can show causality statistically more likely leaves a huge deficit in payment for harm caused to society

generally.

Punitive damages, in addition to punishing wrongful behavior, serve to compensate society for
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352, 359 (2d Cir. 2001).  Defamation, breach of a fiduciary relationship, intentional infliction of

emotional distress, and misrepresentation are torts often specifically associated with conjectural

compensatory damages.  In such cases, courts have often permitted punitive damages without a finding

of compensatory damages.  See 40 A.L.R. 4th 11, at § 10.  

Although punitive damages may be awarded for injury even where compensatory damages for

that injury may not be cognizable, they may not be awarded where the defect in the compensatory

claim applies equally to the punitive claim.  See, e.g., Fisher v. Space of Pensacola, Inc., 483 So. 2d

392, 395-96 (Ala. 1986) (punitive damages not allowed for injury where compensatory damages were

barred by statute of limitations, since statute of limitations applies equally to punitive damages).  

Punitive damages are most effective when linked to a compensatory “anchor.”  See
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Tort as Public Law Litigation: Paradigm Misplaced, 88 Nw. U. L. Rev. 579 (1994) (“Mass tort cases

do not involve constitutional rights, either great or small ones.  These are, after all, personal injury
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that punitive damages were not compensatory in nature, . . . a plaintiff’s receipt of this damages was not

considered to be an entitlement or a right.”  DeMendoza v. Huffman, 334 Or. 425 (2002) (chronicling
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requiring that 60% of any punitive award go to state-administered fund).  Since punitive damages claims

often accompany compensatory damages claims, it makes sense in many cases to allocate at least part

of the punitive damages to the same parties receiving compensatory damages; otherwise no one might

seek them.  Individual plaintiffs serve a qui tam-like function in bringing claims which might benefit

society.  

In the context of a punitive damages-only class, opt out is less necessary than it would be with a

compensatory damages class, since no injured party’s vested right would be affected.  Cf. Samuel

Issacharoff, 
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TXO v. Alliance Resources, 509 U.S. 443, 454, 113 S.Ct. 2711, 125 L.Ed.2d 366 (1993), Pac. Mut.

Life Ins. Co. v. Haslip, 499 U.S. 1, 111 S.Ct. 1032, 113 L.Ed.2d 1 (1999).  
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582.  No exact ratio or numerical limit provides an upper limit.  Id.  A higher ratio may be appropriate

where an injury is hard to detect or the monetary value of non-economic harm is difficult to determine. 

Id. at 582.  With regard to comparison to other civil or criminal penalties, the court stated that some

deference should be given to legislative judgments relating to appropriate sanctions.  Id.
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BMW v. Gore.” 
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vulnerable target, larger amounts of punitive damages would be constitutional.  Id.
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found the potential compensatory damages to be much greater, thus possibly decreasing the disparity. 

The court of appeals for the Ninth Circuit has refused to consider potential damage, holding that it is
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to be applied has "significant contacts or significant aggregation of contacts, creating state interests, such
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admonition that rules developed in Neumeier were a distillation of patterned cases applying interest

analysis).

C. Application of Babcock Rules to Complex Fact Patterns
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possible extent, such cases should be consolidated for pretrial discovery and motions, settlement

discussions and trial; administered by one or a few judges; and tried under one set of substantive and

procedural rules applicable to all consolidated cases.”); see also Hamilton v. Accu-Tek, 47 F.Supp.2d

at 340 (“The points of distribution involved many states and vary from company to company; if the

significant contact were the point of distribution, so many states' laws would be involved that

consolidation of defendants would be impractical.”). 

In two related cases, Falise v. American Tobacco Co. and Bergeron v. Philip Morris, it was

held that the national and worldwide scope of tobacco companies’ alleged deceptive conduct and false

 Bergero,s 1007 F.Supp.2 hat170;d
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pocketbooks are situated.’") (quoting Arneil v. Ramsey, 414 F.Supp. 334, 338 (S.D.N.Y. 1976)). 

This simple “last place” criterion is not entrenched, but rather gives way when it is at war with superior

state interests so that the more general Babcock principle is operative.  When applied to cases involving

mass delicts–with many plaintiffs, complex causation questions, and transitory goods–rules designed for
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and Maine also impose the more objective standard–justifiable reliance.







151

e.g., Thomas E. Willging, Mass Torts Problems and Proposals, Federal Judicial Center 97 (January

1999) (‘In mass torts settings, the only jurisdiction with an interest that could be recognized as

applicable to a group of plaintiffs from multiple states will be the law of the place of conduct”); see also

Robert A. Sedler, The Complex Litigation Project’s Proposal for Federally-Mandated Choice of Law

in Mass Torts Cases: Another Assault on State Sovereignty, 54 La. L. Rev. 1085, 1100-1102 (1994);

American Law Institute: Complex Litigation: Statutory Recommendations And Analysis § 6.01(d)(4)

(“In all other cases, the law of the state where the conduct causing the injury occurred governs”).      

In the products liability line of conflicts cases, causative misconduct plays a strong role in

pinpointing what law to apply when transitory goods hurt people.  See Hadar v. Concordia Yacht

Builders, 886 F.Supp. 1082, 1094 (S.D.N.Y. 1995); Carlenstolpe v. Merck & Co., 638 F.Supp.
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regulating rules are concerned”).

In Hadar, the purchaser of a yacht sued defendant when two incompatible substances, epoxy

resin and peel ply, were applied to the deck, causing delamination. See
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(desirability of applying law of single state to partico Tc issue that is common to all claims); Friedrich K.

Juenger, Mass Disasters and the Conflict of Laws
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Wortman
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reason of fraudulent activities within the state.  See 



157



158

Activision Securities Litigation, 621 F. Supp. 415, 430-31 (N.D. Cal. 1985) (selecting California law

to govern a class where Activision maintained its principal place of business in the state, issued

securities in the state, and the purchasers' acceptances were directed at the state); In re LILCO, 111

F.R.D. 663, 670 (E.D.N.Y. 1986) (“Without doubt, Shutts
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strong market presence and the size of the New York population strongly support the inference
of substantial New York cigarette sales roughly proportional to the percentage of New York
residents in the total United States population – somewhere in the neighborhood of seven
percent.

Id. at 100.  The Blue Cross trial demonstrated that probably millions of smokers were New Yorkers. 

The same analysis can be applied to the other major tobacco companies. There is a significant

aggregation of New York contacts sufficient to satisfy the Constitution.

Application of New York law in this case satisfies Due Process and Full Faith and Credit under

Shutts.  It is worth noting that Shutts itself was not a complex case.  The potential application of four

different state interest rates in Shutts was not likely to create the kind of joinder, pretrial, trial, or

remedial complexity as does the case at bar.  Moreover, states other than Kansas, the Shutts forum

state, had a greater interest in the case than did Kansas, which essentially applied its own law, to

protect a relatively small number of its citizens compared to those from Texas.  Justifying application of

its own law on the ground that the other interested states had the same law was a formality to in effect

construct a rule of consensus.  

Shutts left open the possibility that the choice of a single law (or multiple state laws)  is
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The interests of other states in substituting their law of punitive damage liability for New York’s

are limited. The Attorneys General have already jointly obtained compensation for each of their states,

thus diluting each states’ disparate continuing interest in the tobacco litigation.  See National Association

of the Attorneys General, “Master Settlement Text,”  Multistate Settlement With The Tobacco Industry

(visited Nov. 13, 2000) <http://www.tobacco.neu.edu/Extra/multistate _settlement.htm>.  

Determining general questions of liability under New York law dovetails well with a policy
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from Connecticut accident caused by driver who became intoxicated in New York tavern, but
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Courts, however, cannot ignore two fundamentals: 1) they deal with human institutions that, unlike the

exquisite machinery of atomic physicists with tolerances approaching zero, must interpret the law

reasonably, with some play in its joints, if it is to effectively serve its protective role, an641the law zeroke thw
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“just, fair, and logical result” under Babcock
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would produce few individual questions and providing for individualized hearings or alteration of class

certification);  In re Computer Memories Sec. Litig., 111 F.R.D. 675, 686 & n.7 (N.D. Cal. 1986)

(either California law would apply "across the board" or subclasses would be employed; otherwise,
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23(b) (1), (2) or (3).  Amchem Prods. v. Windsor, 521 U.S. 591, 614, 117 S.Ct. 2231, 138 L.Ed.2d

68 (1997).  

The four requirements of Rule 23(a) are commonly referred to as: numerosity, commonality,

typicality and adequacy of representation.  A court must conduct a “rigorous analysis” to be certain that

the proposed class meets the four requirements.  The court will give weight to the allegations of the
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currently suffering from asbestos-related harm, while others were possible “future” claimants with no

existing disability.  Numerous claims from allegedly injured plaintiffs had been consolidated in a single
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plaintiff is unnecessary, as long as the notice given is reasonably calculated to apprise the members of

the pendency of the action. See Cranston v. Hardin, 504 F.2d 566 (2d Cir. 1974).  Absentee class

members are bound by the judgement if appropriate notice was given, regardless of whether such

members actually received notice.  Fontana v. Elrod, 826 F.2d 729 (7th Cir. 1987).  Neither due

process nor Rule 23 requires that notice to class members be in any particular form or that notice must

be read in order to be adequate.  In re Four Seasons Securities Law Litigation, 63 F.R.D. 422 (W.D.

Okla. 1974).

Approved have been a variety of means of disseminating notice to potential plaintiffs.  See, e.g.,

Katz v. Carte Blanche Corp., 53 F.R.D. 539 (W.D. Pa. 1971) (use of a party’s monthly billing system

for disseminating individual notice at plaintiff’s expense); Rota v. Brotherhood of Railway, 64 F.R.D.

699 (N.D. Ill. 1974) (communication between a union and its members through the union newspaper,

plant bulleting boards, and union meetings); Dean v. Coughlin, 107 F.R.D. 331 (S.D.N.Y. 1985)

(notice to plaintiff class composed of prison inmates by distributing a copy of notice to each inmate and

by posting such notice in the law library, dental clinic, and in each housing area); Johnson v. Robinson,

296 F.Supp. 1165 (N.D. Ill. 1967) (ex.30i earniondiof Appidpossufficigemech notice ff clahe actreaand
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plan for presentation to the court when notice becomes necessary.  See Simon II Plaintiffs’
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23(b)(1) which requires the existence of a pre-existing limited fund.  Ortiz, 527 U.S. at 840–42.  A

limited fund must not, the Court ruled, “give a defendant a better deal than seriatim litigation would

have produced.”  Id. at 839.  See also Panel Discussion, Mass Tort Litigation in Federal Courts,
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Recent scholarship and court decisions have concluded that a punitive damages class action lies

under the theory of limited punishment.  Under this theory, the limited fund involved would be the

constitutional cap on punitive damages, set forth in BMW v. Gore and related cases.  See supra section

VI.B. (caps on punitive damages).  See generally Elizabeth Cabraser & Thomas M. Sobol, Equity for
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individual claims must be considered:

Diamond Shamrock presented a situation much closer to the traditional concept of a limited
fund than occurs whenever an entity becomes insolvent. Though the potential amount of
aggregate punitive damages had not yet been determined, that amount was finite and was not
claimed to have rendered the defendant insolvent. The (b)(1)(B) class was thought appropriate
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246, 69 S.Ct. 1079, 1082, 93 L.Ed. 1337 (1949) (sentencing court may properly take into account

any information known to it); United States v. Concepcion, 983 F.2d 369 (2d Cir. 1992) (upholding
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Certification will be granted if it is demonstrated: 

(1) [T]hat the certification order will effectively terminate the litigation and there has been a
substantial showing that the district court’s decision is questionable, or (2) that the certification
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judicial administration of the case?  None of these questions suggests a negative result in the present

case.  See also Hicks v. Unger Motor Co., 332 F.Supp. 118, 121 (D.C. Pa. 1971); Ennix v. Clay,
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which may need to be resolved. 
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Federal Courts, Judicial Conference of the Second Circuit, June 16, 2000, 201 F.R.D. 106, 116

(statement of Professor John C. Coffee, Jr.).  The case at bar, particularly since it relates to punitive

rather than compensatory damages, does not present that conflict.

5. Limited Punishment under Rule 23(b)(1)

A limited punishment theory class is appropriately certified.  Should this action be successful,
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and shaping new substantive law."  Stephen Subrin, David Dudley Field and the Field Code: A

Historical Analysis of an Earlier Procedural Vision, 6 L. & Hist. Rev. 311, 345 (1988).

Three factors have led to courts’ equitable role in mass torts: (1) the lack of a national or state

administrative regulatory scheme capable of controlling undesirable tortious conduct by manufacturers;

(2) the absence of a comprehensive social welfare-medical scheme for compensating victims of mass

torts; and (3) the lack of adequate state or federal legislation controlling these cases.  Administrative

agencies such as the Occupational Safety and Health Administration, the Federal Trade Commission,

the Food and Drug Administration, the Social Security programs for disabled workers (Social Security
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to those who have just rights to enforce where the law is inadequate. Any other conclusion
would show our system of jurisprudence not only a failure, but a delusion and a snare. Justice
alone can be considered in a court of chancery, and technicalities never be tolerated except to
obtain and not to destroy it . . . .

Isgrigg v. Schooley
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Korman found that arrangement appropriate.  Id. at 145.  Judge Korman noted that “the adequacy andIand
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            October 15, 2002 


