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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
------------------------------------------------------ X
THE EUROPEAN COMMUNITY, et al.

Plaintiffs,

v.
02-CV-00164 (NGG)

JAPAN TOBACCO, INC., et al.,

Defendants.
------------------------------------------------------ X
THE EUROPEAN COMMUNITY, et al.

Plaintiffs,

v.
01-CV-05188 (NGG)

RJR NABISCO, INC., et al.,

Defendants.
------------------------------------------------------ X
DEPARTMENT OF AMAZONAS, et al.

Plaintiffs,
00-CV-02881 (NGG)

v.

PHILIP MORRIS COMPANIES, INC., et al.,

Defendants. MEMORANDUM AND ORDER
-------------------------------------------------------X

GARAUFIS, District Judge.

Now before this court are motions by RJR Nabisco, Inc., Philip Morris, Inc., Japan Tobacco,
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include conduct and effects in the Eastern District of New York; that Defendants entered into an

agreement with distributors, customers, agents, consultants and other co-conspirators to participate in a

llegeentshobockc0. nsulioesttheforegode cbPla(3)iffs have sueffirate Neomic harmnrDeftheformioesloststaxa
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when the complaint is liberally construed, that the plaintiff can prove no set of facts in support of his
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1Although it is not express in Attorney General of Canada
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the revenue rule does not entertain “a formalistic distinction between an action based explicitly and

entirely on [foreign] law and one which, in effect, pleads violations of [foreign] law through the medium
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or wire communications in furtherance of that scheme.  Again, to have standing to
recover, Canada must allege injury in fact, which ultimately obligates it to prove that
some act or acts in furtherance of the scheme caused it to sustain injury.  See 18
U.S.C. §1964(c); [Sedima, S.P.L.R. v. Imex Co., Inc., 473 U.S. 479, 496,105 S.Ct.
3275, 3285 (1985)].  This distinction is critical to the outcome of this action. . . .  Thus,
to the extent Canada seeks to prove injury to business and property as a result of lost
tax revenues and recover therefor, its claims are barred by the Revenue Rule and,
therefore, must be dismissed.

Attorney General of Canada v. RJ Reynolds Tobacco Holdings, Inc., 103 F. Supp. 2d 134, 142-144
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former title of the Patriot Act] shall expand the jurisdiction of any Federal or State court over
any civil action or claim for monetary damages for the nonpayment of taxes or duties under the
revenue laws of a foreign state, or any political subdivision thereof, except as such actions or
claims are authorized by United States treaty that provides the United States and its political
subdivisions with reciprocal rights to pursue such actions or claims in the courts of the foreign
state and its political subdivisions.

147 Cong. Rec. H6924-01 (daily ed. Oct. 17, 2001).  The Section-by-Section analysis of H.R. 3162

noted the deletion with the following: “Dropped provision carving out tobacco companies from RICO

liability for foreign excise taxes.”  147 Cong. Rec. H7159-03 (daily ed. Oct. 23, 2001).  H.R. 3162

passed the House on Oct. 24, 2001.  147 Cong. Rec. H7224-01 (daily ed. Oct. 24, 2001).

Regarding § 315 of the Patriot Act and the deleted Rule of Construction, Representative

Wexler, a member of the House Judiciary Committee, stated:

I am pleased that a provision earlier included in money laundering legislation, which would have
inhibited RICO liability for foreign excise taxes for tobacco companies, has been dropped from
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147 Cong. Rec. S10990-02 (daily ed. Oct. 25, 2001) (statement of Sen. Kerry).

c. The Patriot Act Does Not Alter RICO’s Treatment of the Revenue Rule

This court acknowledges that the Patriot Act’s legislative history offers persuasive evidence that

alleged in the instant case.  But Plaintiffs must make more than a showing of what Congress wants or

even believes RICO to be.  Plaintiffs must adduce legislative history demonstrating that Congress

affirmatively acted to statutorily abrogate the revenue rule with RICO.  Attorney General of Canada,

268 F.3d at 127-28.  The legislative history of the Patriot Act fails to make that showing.

i. The Legislative History Does Not Effect Abrogation of the Revenue Rule

The removed rule of construction represents the only actual instance of relevant Congressional

action.  On the strength of the section-by-section analysis and the statements of Senator Kerry and

Representative Wexler, Plaintiffs argue that, in removing the clause that would have enshrined the non-

abrogation of the revenue rule, Congress effectively amended RICO, causing RICO instead to

abrogate the revenue rule.  But the removal of the Rule of Construction is simply too slender a reed

upon which to effect an abrogation of the revenue rule and a consequent reversal of Attorney General

of Canada.



4This court notes that in certain circumstances, negative legislative action will demonstrate
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B.
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IV. The Money Laundering Grounds

The court now turns to Plaintiffs’ RICO and common law claims predicated on allegations of

money laundering.

A. The RICO Claims

1. Plaintiffs Must Adequately Allege Causation Between the Harm and the Underlying

Action

The Supreme Court has stated that a “plaintiff’s right to sue under [18 U.S.C. 1964(c)]

require[s] a showing that the defendant’s violation not only was a ‘but for’ cause of his injury, but was

the proximate cause as well.e ah1[0oj
-362536 0  TD -0.2886  Tc 0.2886  TwHolme22s. Securitie22Investor Prote(Actime rp(1.) TET
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6Plaintiffs’ failure with respect to the money laundering grounds is exacerbated by the vague
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B. The Common Law Claims

Plaintiffs bring common law claims for common law fraud, public nuisance, unjust enrichment,
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A.D.2d 9, 12 (1st Dep’t 1966); 
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