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dismiss were pending, the parties engaged in discussions resulting in a Settlement Agreement, which

made it unnecessary for me to decide the motions.

The settlement discussions were facilitated, initially, by former United States Under Secretary

of State, now Deputy Secretary of Treasury, Stuart Eizenstat.  Subsequently, I became intimately

involved in the settlement discussions that led to an agreement in principle in August 1998.  The key

terms of the proposed Settlement Agreement are as follows:

1. Settlement Fund
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on the fairness of a settlement has a fiduciary duty to ensure that the settlement is not the product of

collusion.  See In re Warner Communications Securities Litigation, 798 F.2d 35, 37 (2d Cir. 1986).

“So long as the integrity of the arm’s length negotiation process is preserved, however, a strong

initial presumption of fairness attaches to the proposed settlement.”  In re NASDAQ Market Makers

Antitrust Litigation, 187 F.R.D. 465, 474 (S.D.N.Y. 1998).

In a class action, the principal impediment to assuring an untainted settlement process is the

financial
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Organization, Alliance Israelite Universelle, the American Gathering/Federation of Jewish Holocaust

Survivors, the American Jewish Committee, the American Jewish Congress, the American Jewish

Joint Distribution Committee, the Anti-Defamation League, B’nai B’rith International, the Centre

of Organizations of Holocaust Survivors in Israel, the Conference on Jewish Material Claims

Against Germany, the Council of Jews from Germany, the European Council of Jewish

Communities, the Holocaust Educational Trust, the Jewish Agency for Israel, the Simon Wiesenthal

Center, the World Jewish Congress and the World Zionist Organization.  In addition to those groups

that have expressly endorsed the settlement, various others, including the Jehovah’s Witnesses,

Disability
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for the parties’ class action settlement” and endorsed it “as fair, reasonable and adequate and

unquestionably in the public interest.”  Transcript of Fairness Hearing (Nov. 29, 1999) at 27





1I do not and need not “decide the merits of the case or resolve [the] unsettled legal
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for final approval.

A.
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relating to the formulation of a meaningful plan of allocation and distribution. 

The appointment of a Special Master here also obviates the concern that hypothetical

conflicts among class members relating to allocation and distribution would require separate

representation,
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had the opportunity to participate in it as a fair, transparent and open process for the determination

of
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Committee Coendncefor publication, increasinged e total number of publishable20
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the precision of proof of such relationships normally applicable in judicial
proceedings



2This portion of the Volcker Report estimated the present value of certain categories of
accounts, in Swiss francs, which it derived from mean and median values of known accounts.  In
concluding that the total value of accounts appears to exceed $1.25 billion, I have converted the
Volcker Committee’s figures (derived from the mean value of known accounts) to U.S. dollars using
the
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Settlement Agreement is the Claims Resolution Tribunal established by the Swiss Bankers

Association,
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Some
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domestic Swiss accounts and small savings accounts were not relevant to its investigation:

These convenient shorthand descriptions [(i.e.,





3This memorandum to file will be docketed with the Clerk of the Court.

29

convenient access to the centralized database of the 54,000 accounts and to the Volcker Committee’s

auditors’ paper files in connection with such accounts.  Id.  The defendant banks’ cooperation also.75  TD -91072  Tc 0  Twe aincludiBg

 accounts opennd durlBg the relevant period.  Id.

 accounts opennd in those banks.  In addition, the defendant banks have representnd what “they consider in a spirit of cooperation requestr for further ah areance in any particular cases where.75  TD -912976  Tc 0  Twe there  ar a reasonably stroBg likelihood what further ah areance would provide probative information

 where the costr of such further ah areance do not outweigh the potential benefits.”  Memorandumundatnd) ¶ B(3). 3

Nevertheless,  the failure of the SFBC to mandatn compliance with the recommendationr of
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Agreement with respect to as many as 3,500 of the 20,000 remaining accounts in these non-party

banks
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single principle gets most of its qualities in a given group of cases from the substantive law of the

particular subject.  It is largely shaped by the human practices and public policies involved in the

situation.”  Zechariah Chafee, Jr., Coming Into Equity With Clean Hands, 47 Mich. L. Rev. 877,

1092 Thapiple apt om tementantive  app puables from the substamay b1.5ounes inpartic08092

3ing
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D. Looted Art

At the fairness hearings, several objectors, most notably Anne Webber, speaking on behalf

of the Commission for Looted Art in Europe, observed that the broad scope of the releases initially

contemplated in connection with the Looted Assets Class might pose an obstacle to the recovery of

artworks
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gave rise to the 
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Settlemen
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(i) the amount of unpaid “Policy Claims” under Amendment 2 is not likely to exceed $100 million

in the aggregate (including multipliers) and (ii) most of the participating insurance carriers have

reasonably complete surviving documentation that will permit them (and the settlement’s insurance

claims

claim.7

F.7
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Switzerland.
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Letter of Roger Witten, Esq. (July 11, 2000) at 3.

In the absence of information concerning the identities of the Slave Labor Class II members,

it will prove extremely difficult to notify claimants that they may have a right to recover from the

settlement fund.  Indeed, because the Slave Labor Class II releasees consist almost entirely of

affiliates

 oauswhoat wa8infcad8t tperinfo s Slavl Laboinfve f Swiscomprny i(In) T-140-5.25 -28.5  TD -4.086  Tc 0  TwGefornynt
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Under these circumstances, those Swiss entities that seek releases from Slave Labor Class

II are directed to identify themselves to the Special Master within 30 days of the date of this
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4Moments later, counsel conceded that he was referring to all “deposited assets,” of which
“dormant accounts” are simply a subset.  Transcript of Oral Argument (July 31, 1997) at 36-37.

43
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forthcoming only recently.  Moreover, although he did not say when, counsel for the defendant banks

acknowledged that the Bergier Commission will publish a report concerning the utilization of slave

laborers by the Swiss “that will be a significant additional informational resource.”   Letter of Roger

Witten, Esq. (July 11, 2000) at 2.  Under these circumstances, it seems reasonable to conclude that

the
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in cash to the settlement fund and (ii) the agreed upon allocation of $50 million of the existing

settlement fund to pay such insurance claims.  Because this particular modification addresses defects

that affect the validity of the releases under the Settlement Agreement, there is good reason to

believe
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Conclusion

The Settlement Agreement is granted final approval.  The defendant banks are directed to

The Settl fiIf taly do, Ithill ttllr ament isjudg75  Ts  reflt b taat tTf
-0.7 56 Tc  to

The


