UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
IN RE: HOLOCAUST VICTIM : Case No. CV-96-4849
ASSETSLITIGATION : (ERK)(MDG) (Consolidated
: with CV-99-5161 and

CV-97-461)

MEMORANDUM & ORDER
This Document Rdatesto: All Cases
_______________________________________________________ X

KORMAN, Chief Judge:

On August 2, 2000, I approved the historic settlement in this case. See In re Holocaust Victim

Assets Litig., 105 F. Supp. 2d 139 (E.D.N.Y. 2000). On July 26, 2001, when the Second Circuit

affirmed my decision, the settlement became final. See In re Holocaust Victim Assets Litig., 14 Fed.

Appx. 132 (2d Cir. 2001). Since then, we have distributed the following sums from the settlement
fund: $150,589,699 to 1,934 claimants in the Deposited Assets Class in connection with 1,802 bank
accounts found by the Claims Resolution Tribunal (“CRT”) to have belonged to victims of the
Holocaust; $214,483,050 to 148,609 surviving members of the Slave Labor Class I; $45,000 to 45
members of the Slave Labor Class II; $7,804,050 to 2,898 surviving members of the Refugee Class;
and $205,000,000 to needy survivors of the Holocaust through application of the cy pres doctrine to
the Looted Assets Class. Indeed, we have succeeded on a great many fronts.

What compels me to write is that over the past year-and-a-half, the bank defendants have filed
a series of frivolous and offensive objections to the distribution process, and most recently to Special

Master Judah Gribetz’s Interim Report on Distribution and Recommendation for Allocation of Excess
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and Possible Unclaimed Residual Funds (hereafter “Interim Report”). These objections bring to mind
the theory that, “if you tell a lie big enough and keep repeating it, people will eventually come to
believe it.” The “Big Lie” for the Swiss banks is that during the Nazi era and its wake, the banks
never engaged in substantial wrongdoing.

The banks have repeatedly insisted that they never engaged in “systematic document
destruction” and that they should not be assigned blame for any difficulty we have indistribution. See
Letter from Roger Witten to Michael Bradfield, dated April 18, 2003; Letter from Roger Witten to
Judge Edward R. Korman, dated May 16, 2002; Response of Defendants UBS AG and Credit Suisse
Group to Special Master’s Interim Report and to Declaration of Burt Neuborne, dated December 16,
2003 (hereafter “Response”). They claim that during the Nazi era, they did not engage in widespread
forced transfers of customers’ assets to the Nazis, as “[i]n the vast majority of cases, the circumstances
of closure are just unknown.” Witten Letter, dated May 16, 2002, at 3. And they claim that the
allegations that they engaged in massive destruction of Nazi era bank records in the post-war era “are
incorrect and could be characterized as malicious in light of specific conclusions to the contrary in the
ICEP and Bergier Reports.” Response, at 14. They continue: “As we have previously and repeatedly
advised the Court and its Special Masters, the ICEP Report and the Bergier Report confirm that the
banks never engaged in systematic document destruction and certainly did not do so in any effort
aimed at hiding assets belonging to victims of Nazi persecution.” Id. The bank defendants’ statements
are not merely incorrect; they are detrimental to the process of justice. These statements continually
distort and obscure the truth, and now that they form the basis of the bank defendants’ response to the
Special Master’s Interim Report, I am forced to address them.

Simply put, the Swiss banks’ objections to the Interim Report are based on an egregious
mischaracterization of historical accounts. In Part I, I turn to these accounts to set the record straight.
InPart 11, | addressthebanks damthat the CRT presumptions areinappropriate because the banks never
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engaged inwidespread document destructionor any other systeméticaly deceptive behavior toward vicims
of Nazi persecution. In Part I11, | address banks' objection to the publication of dormant accounts not
previoudy designated as “probably” rel ated to the Holocaust and thair objectionto providing the CRT with
unfettered access to the records of dl dormant accounts of which we possess records through a
consolidated Tota Accounts Database (“TAD”), objections premised onthe same mischaracterization of

historica accounts.

Part |: Decades of improper behavior by the Swiss banks

In the mid-1990s, the trestment of Holocaust victims by Switzerland and its financid industry
emerged as a source of increasing controversy. The Swiss Parliament and the Federa Council responded
by establishing the Independent Commisson of Experts Switzerland — Second World War (“ICE” or
“Bergier Commission’). The Swiss Bankers Association (“SBA”), the World Jewish Redtitution
Organizationand the World Jewish Congress established the Independent Committee of Eminent Persons
(“ICEP’ or “Volcker Committeg’). The Bergier Commission “was mandated to conduct a historical
investigation into the contentious events and incriminating evidence’ of Switzerland' s conduct during the
Second World War and the post-war period. See Independent Commission of Experts Switzerland —
Second World War, Find Report, a 5 (Zurich: Pendo Verlag GmbH 2002) (hereafter “Bergier Report™).
It employed historians, researchers and economigts in an effort to “‘obtain the historica truth’ and to
examine and report on ‘the role of Switzerland, particularly that of the Swissfinancid center, aswel ason
the manner inwhich Switzerland dedlt with this period of its history.”” Interim Report, a 36 n.53 (quoting

Swiss Federa Council Decree, December 19, 1996, “Higtorica and Legd Investigation into the Fate of



Assets which Reached Switzerland as a Result of the Nationa-Sociaist Regime: Appointment of the
I ndependent Commissionof Experts,” available at www.uek.ch). TheVolcker Committee pursued amore
focused objective, “conduct[ing] what is likdy the most extengve audit in history, employing five of the
largest accounting firms in the world a a cost of hundreds of millions of dollars to defendants.” Inre
Holocaus Victim Assets Litig., 105 F. Supp. 2d at 151. Itsauditors had two mgor gods: “(a) to identify
accountsin Swissbanks of victims of Nazi persecution that have lain dormant snceWorld War 11 or have
otherwise not been made available to those vicims or their heirs; and (b) to assess the treetment of the
accounts of victims of Nazi persecution by Swissbanks.” Independent Committee of Eminent Persons,
Report on Dormant Accounts of Vidims of Nazi Persecution in Swiss Banks, 1-2 (Berne: Staampfli
Publishers Ltd. 1999) (heresfter “Volcker Report”).

The invedtigations faced chdlenging odds. “There were approximately 6,858,116 accounts that
were [open or] opened in Swiss banks between 1933-45. Of these, no records existed for approximately
2,757,950 accounts, ‘an unfillable gap . . . that can now never be known or analyzed for their relaionship

to vicims of Nazi persecution.’” In re Holocaust Victim Assets Litig., 105 F. Supp. 2d at 155 (quoting

Volcker Report, Annex 4, 1 5). Nonetheless, the Volcker Committee, which released its findings on
December 6, 1999, succeeded in initidly identifying nearly 54,000 accounts that it believed ether
“probably” or “possbly” belonged to victims of Nazi persecution. The number of accounts was
subsequently reduced to 36,000 by a“scrubbing” processthat | discusslater. Whatever the number, the
Volcker Committee' s estimates were clearly conservative. Indeed, the Bergier Commission recognized
that the VVolcker Committee sfindings “congtitute{d] only part of thetotd.” Bergier Report, at 446. This

iswhy, in my order gpproving the settlement in this case, | wrote:



A far and dfident dams process in connection with the Deposited Assets Class must
build on the fact that the Volcker Committee' s auditors, despite the massive destruction
of relevant recordsover the past 60 years, were able to identify the gpproximately 54,000
Swiss bank accounts [then deemed probably or possibly belonging to Nazi victims].

In re Holocaust Vidtim Assets Litig., 105 F. Supp. 2d at 154 (emphasis added). The words “ build on”

were not chosen lightly. | recognized then, as | do today, that the VVolcker Committee had only begun to
identify and reveal the scope of the Deposited Assets Class. The Bergier Commission, whichannounced
itsfind conclusons onMarch 22, 2002, helped completethe higtoric picture. A degp undergtanding of its
findings is necessary to comprehend why the defendants recent submissons are both baseless and
deceptive.

The Nazi eraand post-war actions by the Swissbanksare perhaps best summarized by the concise
datement of Bergier Commission member Helen Junz. In a monograph prepared for Specia Master
Bradfidd and appended hereto, she wrote: “[ T]he Swissbanks acted withan eye to their own bottomline.”
Helen B. Junz, Bergier Commisson: Analysis of Swiss Bank Behavior, at 2. “[T]he banks systematically
put aside the interests of the clients they had so ardently solicited with assurances that their assets would
be kept safe for them and theirs, in favor of business interests they perceived at that moment to be more
promising.” Id. Perceived economic sdf-interest not only dominated the banks' actions during the war;
it drove the banksto act againg their clients' interests for decades theresfter, leading to the dormancy and

elimination of an unknowable number of accounts once held by victims of Nazi persecution.

A. TheNazi era

In the 1930s, as the threat of Nationd Socidism rose, many Europeans began to turnto Swiss

financid inditutions for asset protection. Known for stability and secrecy, the banks purported to provide



asdfe havenfor customers savings. “Thegreatest influx of capital [during thisperiod] camefrom France,”
as the French beganto fear increased taxes and changing exchange rates. Bergier Report, at 258. But the
French were not done in turning to the Swiss banks. “The increasing persecution of, and discrimination
agang, certain populationgroups practised by the Nazis in Germany and inother areas of Central Europe
led these peopl e to attempt to protect thar assets from usurpation by transferring them abroad, notably to
Switzerland.” Id. AsGermany indtituted ever stricter controls on capitd flow, the alure of Swiss banks
only grew.

Swissbanks proved less of a safe haventhanmany of their customershad hoped. While not every
Swiss bank acted in the same way on every occasion, the Bergier Commisson’sfindings reved thet in
general the banks placed their own perceived economic sdf-interest ahead of thair customersasa matter
of policy. Themost glaring example of thiswasthe practice of engaging in questionable account transfers
during the Nazi era. Time and time again, banks completed transfer orders which they knew were
requested only because of Nazi persecution, and which they suspected were not in their customers’ best
interest.  An example that reflects the concerted policy of the Swiss banks is described by the Bergier
Commisson asfollows:

After overrunning Poland in September 1939, the new ruling [Nazi] power endeavoured

to acquire Polish assets deposited in Switzerland. As early as 20 November 1939, the

Polish bank Lodzer Industridler GmbH asked Credit Suisse to transfer assets deposited

with it to an account at the German Reichsbank in Belin. The bank saw a fundamenta

problem in this procedure and asked its legd afars department to examine the matter.

The latter recommended not complying withthe request sncethe customer’ ssignature had

most likely been obtained under duress by the occupying authorities. A further reasonfor

refusing the request was that it had come fromBerlin and contained incorrect information

about the amount deposited withCredit Suisse. Thelegd affairs department also pointed

out that for Poland, Germanforeignexchange regulationsrepresented awar measuretaken

by an occupying force and that Switzerland had not yet recognized the new political
gtuation. M anaging Director Peter Vieli subsequently discussed the issue with



Rudolf Speich, his counterpart at the SwissBank Corporation. Thelatter contacted
the Reichsbank, which agreed that inview of the unclear congtitutiona situation in Poland,
Swiss banks were not obliged to comply with requests from German administrators
(Reichskommissdre). Nevertheless, according to a file note ‘the directors of the
Reichsbank and Dr. Speich were of the opinion that duly signed requestsfromcustomers
for thelr assets held in Switzerland to be transferred to an account with the Reichsbank
mugt be executed since absolutely no justification could be found for not doing so.’
Although there were legal and moral objections to transferring the funds, the
consider ationthat they*still hadimportant inter ests in Germany, and should avoid
friction and unpleasantness whenever possible’ prevailed at CS[Credit Suisse].
They complied with the request and opted for the principle of carrying out legdly sgned
orders evenwhenthey were not received directly fromcustomers, but viathe Reichsbank
inBelin. Their comportment in Poland wasin this respect typical of how the banks dedlt
with the assets of Nazi victims as a rule, they complied with transfer orders from
foreigncustomer s without properly checking whether the signatur estheybore had
been obtained under duress by the Nazi authorities and whether the orderswere
in fact in the customer’sinterest.

Bergier Report, at 276-77 (emphases added) (footnote omitted). The two mgor banks in this example
(Credit Suisse and Swiss Banking Corporation) consulted with one another and together decided to
disregard the legal advice of Credit Suisse'slegd department. It is possible to imagine Stuations where
abank’ sdecisonto order aforced transfer would have been mordly judtified asaway to protect aclient’s
life, but that was dlearly not the case for these banks. These banksdid not decideto order forced transfers
because they thought it would serve their clients well — they did so to “avoid friction and unpleasantness’
with their busness interests in Germany. Unpleasantness for thar clients was not even a consideration.
“The question which arises is not whether [the Swiss banking industry] should or could have
maintained its[business contactswithNazi powers], but rather howfar theseactivitieswent:in other words,
where the line should have been drawn between unavoidable concessions and intentional collaboration.”
Bergier Report, at 497. Thebanksdrew aline quite near intentiona collaboration. They madeacollective

decison that long-term economics counsded in favor of authorizing transfers to Germany, and, as Helen



Junz explains, “[tJhe focus on Germany as a desirable business partner perssted beyond the period when
Swissbusiness believed in aNazi victory as therewas awidespread convictionthat the German economy
would ether survive or quickly regenerate after the war.” Junz, at 3. This policy congtituted a clear
violation of the banks' fiduciary duty to ther account holders — individuas who were being persecuted
daly.

The dearth of records makesit difficult to determine the overal impact of improper transfersby the
Swiss banks during the Nazi era, but the Bergier Report provides some edimates. The Bergier
Commissoncited asan*example’ that, between 1933 and 1939, Credit Suissetransferred about 8 million
francs worth of securities to the Deutsche Bank; the Zurich office of the Swiss Banking Corporation
transferred over 6 million francs worth of securities in accordance with the 1936 German Law on
Compulsory Deposdts, and the Swiss Banking Corporation sold 8 million francs worth of securities on
behdf of German customers who were likely forced to transfer the proceeds to German banks. Bergier
Report, at 275. These tranders done totd 22 million francs. Assuming consarvativey that these francs
were measured in 1945 and using the CRT’ s 2003 multiplier of 12 and an exchange rate of 1.35 Swiss
francs to the dallar, this sum, undoubtedly a amdl fraction of the total forced transfers by Swiss banks
during the war, would correspond to over $195 million today.

Perhaps more sgnificantly, forced transfers continued throughout the duration of the war even
though the Swiss courts recognized that they were illegd under Swisslaw. 1d. a 276 (finding that when
opponents of forced transfers had been “able to take legd actionin Switzerland, the requests made by the
[Nazi authorities] were rgjected by the judges and the blocked assets were deposited with the court.”).

TheBergier Commissonmember Helen Junz explained that, “[gIthoughthereare documented caseswhere



banks acted to safeguard clients assets — by moving them to numbered accounts or into other-named
accounts — current evidence shows that the cases in which accounts were released predominated.”
Junz, a 2 (emphasis added). She aso notes that independent researchers Barbara Bonhage, Hanspeter
Lussy, and Marc Perrenoud “egtimate that inthis way the mgjor banks rel eased some SF 200 millionworth
of deposits and securities to the German banks and/or the Reichsbank.” 1d. (citing UEK study, no. 15,
Nachrichtenlose Vermogen bei Schweizer Banken). Agan using the CRT’s conservative converson
rate, this sum would equa over $1.7 billion today.

Of course, as the forced transfer discussed earlier demongtrated, the banks had a choice. They
could have chosen to adhere to ther fiduciary obligation and refused to honor transfers requested under
duress. They could havefrozen customer assetsor otherwise blocked transfersasameatter of policy. Their
falureto do soisreveding. As study number 15 prepared for the Bergier Commission explaned:

An effective protection of customers assets might have only been possible through a

genera blockage/freeze. Because public opinion would have likely welcomed afreeze of

German and Austrian assets in 1933 and 1938, respectively, and because [ Swiss| courts

hindered the forced transfers whenthey were called into decide such cases, itisvery hard

to understand today why Swiss paliticians and banks did not vehemently take steps against

the implementation of the German laws forcing the repatriation of foreign-held

asets—either through a freeze or through some other effective intervention.

UEK dudy, no. 15, Nachrichtenlose Vermdgen bei Schweizer Banken, at 166. It isless “hard to
understand” when one considersthe premiumbanksplaced on* avoid[ing] frictionand unpleasantness’ with
their interests in Nazi Germany. This dso explains their willingness to accede to forced transfers even
though“thebanksduring the Nazi period had considerable leeway in determining their responseto the Nazi

authorities demand that they cooperate in meking their foreign dients comply with Nazi laws and

regulations.” Junz, & 2 (citing UEK study, no. 15, Nachrichtenlose Vermdgen bel Schweizer Banken).



B. Thepost-war period

After 1945, there was ajump in the number of “dormant” accounts in Swiss banks, accounts for
which the banks received no contact from the account holder. See Bergier Report, at 444. This*sharp
rise in dormant accounts must have made it obvious that an unknown number of people, the mgority of
them Jews who had deposited assets with the Swiss banks, had become victims of the Holocaust.” 1d.
“To take account of the exceptiona Stuation of mass extermination by the Nazis, the banks would have
had to depart from the requirements they usualy made before paying out an account.” 1d. at 448. They
did not. Instead, throughout the post-war period, the banks routinely hid the existence of bank accounts
from heirs and representatives of Nazi victims. | explain below why the problem of dormant accounts
remained a problem for six decades, and why there was, and apparently il is, “consderable reuctance
on the part of the banks to admit that there was any problem.” Id. at 445.

1. Reasons for stonewalling by the Swiss banks

First, Swiss banks were often aware of the fact that they had made improper transfers during the
Nazi eraand that they could be held liable if they released information. As noted above, the banks own
lega departments had warned them that authorizing a forced transfer could be understood as a breach of
ther fiduciary duty, and the Swiss courts had repeatedly affirmed thisview. See Bergier Report, at 276.
After the war, many surviving account holders or their heirs approached the banks seeking information
about accounts, oftenwithvdid lega dams. The banks, whichhad improperly transferred the fundsinthe
accounts to the Nazis, were afraid that they would be called to account for the breach of ther fiduciary

duties. See, eq., Albersv. Credits Suisse, 188 Misc. 229, 234, 67 N.Y.S.2d 239, 244 (N.Y. City Ct.
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1946) (holding Credit Suisse liable for transferring a client’s assets to a German bank pursuant to the
client’s orders because “above all it knew that the plaintiff was not likely of his free will to transfer
property of his located in Switzerland to a bank in German territory controlled by the German
government”). Equaly important, the problem was not disappearing. “ Although assetstransferred to the
Third Reich were left out of the inventory of unclaimed assets of Nazi victimsin Swiss banks, they were
nevertheless part of the restitutionclams’ that had beenfiled againg the banks. 1d. at 443. Insum, former
account holders and their heirswere complaining, and accessto records could have shown their clamsto
be legitimate.

Second, the banks received adirect economic benefit from their Slence. The Volcker Committee
found that, “the problems with dormant accounts appear to be partly a byproduct of the absence of aSwiss
escheat law deding withunclaimed property inbanks.” Volcker Report, a 145. “Unlike other countries
(such as the United States) where dormant assets are transferred to state governments, in Switzerland
dormant assets remain indefinitely withthe banks.” Id. If no one claimed the assetsin an account (or if a
bank amply refused to comply with aclaim) a Swiss bank could keep the money. The Bergier Report
summarized the troubling result:

Unclaimed safe-deposit boxes and safeguard depositsgenerated income fromthe fees charged and

— in the case of interest-bearing assets — commission earnings.  The banks lost nothing if the

dormancy persisted; onthe contrary, the moniesentrusted to them that affected the balance sheet

continued to improve thar interest bdance — particularly as the banks usualy stopped paying
interest on the dormant accounts.
Bergier Report, at 449.

Third, the banks anticipated an indirect economic benefit from sonewalling. Before the war, the

Swissbanks had been seenasanéttractive repository because of their commitment to secrecy and “ private

property rights.” Many bank officias anticipated that Seadfast devotion to secrecy would be critical going
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forward. Theironic result isthat the banks turned on Nazi victims based on the very same principles that
had previoudy led the Nazi vicimsto turnto the banks. SeeVolcker Report, at 1 48. Heen Junz explains
the gtuation asfollows:
The banks quickly redlized that post-war political developments were bringing new
opportunitiesto the field of asset management. They were wdl-positioned, having come
out of the war with a stable and convertible currency, but perceived that hewing to ther
commitment to bank secrecy and protectionagaingt cross border compliancewithtax and
foreign currency reguldions of other countries would give them a further materid
advantage. Compared with the cold-war generated new dient potentia, the Holocaust
aurvivor clientele held no interest — onthe contrary. Basic palicies, though not enunciated
as such, thus generdly aimed — of course with some exceptions—to ignore this clientele.
Junz, at 4. Put differently, “[tjop executivesin the banks. . . assumed that they would enhance their apped
to new customer segments by a resolute defence of banking secrecy.” Bergier Report, at 457. The“new
customer segments’ to which theinterests of victims of Nazi persecution and thar heirs were sacrificed
were none other than tax evaders, money launderers, and corrupt foreign dictators who needed a place
to hidethar assets. Seeeg., Jonathan Kandell, Baer Market, Ingtitutiona Investor, January 2004, at 94
(recognizing that, after Italy offered blanket amnesty to people with undeclared offshore accounts through

agmadl one-time tax in 2002, it was able to lure $83 hillionback to the country, mostly from Switzerland,

injust 12 months); Inre Edtate of Ferdinand Marcos Human Rights Litigation, 94 F.3d 539, 543 n.5 (9th

Cir. 1996); Republic of the Philippines v. Marcos, 862 F.2d 1355, 1363 (Sth Cir. 1988) (explaining that
Ferdinand Marcos used Swiss bank accounts to hide $1.3 hillionof the Philippines money, and while the
banks eventudly froze the assets, they fought againgt returning the assets to the Philippines).

2. The extent of the Swiss Banks' stonewalling

The Swissbanksstonewalled asamatter of course. Because clamantstypicaly lacked information
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as to the exact location or nature of the items deposited, the banks could routinely “entrench themselves
behind banking secrecy” and cite the dlamant’ sinability to sufficdently document a legd entittement as a
reasonto deny payment. Bergier Report, at 449. Wherethe clamants had preciseinformation, the banks
turned to gtill more deceitful tactics. “A Stuation was reached where even death certificates were being
demanded for people who had been killed in the [concentration] camps.” Id. Of course, no such
documents were issued. It isthus not surprising thet, as the Bergier Commission explained,

[t]he unwillingness of the Swiss finandd inditutions in the immediate post-war period to

find the legd owners of uncdamed assets or to support rightful clamantsin their search,

condtitutes the main point of criticism of the banks behaviour, behaviour aready tainted

by certain dubious decisons and questionable attitudes in the period between January

1933 and May 1945.

Id. at 277.

To illugrate what was likdy the most common method of stonewdling, | turn firgt to a poignant
example provided by the CRT award to the heirs of Prof. Dr. Albert Uffenheimer, who at one time had
abank account at the Zurich branch of Credit Suisse. See CRT Awards, Group XXXV, award number
40, avallable at www.crt-ii.org. Bornin 1876, Dr. Uffenheimer livedin Germany at thetimeof Hitler' srise.
He remained there until 1938, when he fled to England. Hiswife remained in Germany. In December
1938, bank records show that Dr. Uffenheimer contacted his bank from London and instructed it to pay
out the assetsin his account (securities valued at 3,000 francs) to the Constance, Germany branchof the
Deutsche Bank. The bank complied with the request.

Passing over the complicated mord question of whether completing this transfer was proper or

improper, | turnto the far clearer issue of the bank’ s post-war conduct. The bank received a letter dated

May 11, 1949 on behdf of Dr. Uffenheimer’s widow requesting information regarding the account. It
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responded with aletter that stated:

In response to your query of 11 May 1949, we must unfortunately inform you that,

pursuant to Swiss legd requirements regarding banking secrecy, we cannot provide

information about activities that pertain to the business dedlings of our customers during

their lifetime, not evento ther heirs. In addition, wedraw your atention to thefact that the

activitiesreferred to in your letter happened more than ten years ago, while we are only

obligated to preserve our correspondence for ten years.
Id. Thisresponse was not smply aform letter. Indeed, an internd memorandum from the bank’s legdl
department, dated May 17, 1949, reveds how considered adtrategy it was. The memorandum indicates
that the bank knew it had transferred Dr. Uffenheimer’ s securities to the Deutsche Bank. It quotes Dr.
Uffenheimer’s request, which explained that he was making the request pursuant to an order from a
German Finance Minigter who threatened that non-compliance would be pendized. With hiswife dill in
Germany, Dr. Uffenheimer had agreed to makethe request. The bank’ s memorandum correctly reasoned
that, “fromthis correspondence it followsthat Professor Uffenheimer wasforced by the Germanauthorities
to hand over his assets deposited with us to the Deutsche Bank.” Id. What is troubling is that the
memorandum then concludes: “for these reasons, wearecareful about providing informationand withhold
information. If necessary, we should rely onthe fact that, snce then, morethanten years have passed, so
that we no longer today are obligated to preserve this correspondence.” 1d. (emphasis added). Precisdy
because the bank was aware that it had acted in a way that could expose it to liability, the bank refused
to divulge information. Thisstonewalling, which prevented Dr. Uffenhemer’ sheirsfrom gaining restitution,
was the principal basisfor the CRT’ s award.

The example of Dr. Uffenhemer is extraordinary only in its documentation. In other cases of

forced transfers, all bank records have been destroyed. Nevertheless, uncommon research has been

able to document such transfers. The recent award to the heirs of Karoline Sonnenfeld is one example.
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See CRT Awards, Group XL, award number 30, available a www.crt-ii.org The CRT awarded
$769,320 despite a total lack of bank records. The only evidence of an account was found in a Nazi
party newspaper stored in the Austrian census records. The article revealed that police raided Mrs.
Sonnenfeld’s house after receiving a confidential tip. “[R]ecords were found showing that the Jew
also held a safe deposit box with a substantial amount in Pounds Sterling at the Schwizerische
Kreditanstalt [Credit Suisse] in Zurich. Search of the house produced a key to this safe, also found
in Mrs. Sonnenfeld’s apartment. After further investigation, 3,600 Pounds Sterling was seized.” 1d.
at 2 n.2. Because the bank destroyed any record of Mrs. Sonnenfeld’s safe deposit box, this article

was the only record of any account.

In 1950, the Generd Director of Union Bank of Switzerland and former Secretary of the SBA
stated that “the best solution” would be “never to mention the entire affair [of forced transfers] again.”
Bergier Report, at 445-46. He was gpparently not the only Swiss bank officid to hold thisview. The
Bergier Commisson made the following discovery:

In May 1954, the legd representatives of the big banks co-ordinated ther response to

heirs so that the banks would have at their disposal a concerted mechaniamfor deflecting

any kind of enquiry. They agreed not to provide further information on transactions dating

back morethan ten years under any circumstances, and to refer to the statutory obligation

to keep filesfor only ten years, even if their recordswould have alowed them to provide

the information.

Id. at 446. Aswas the case with the decision to transfer assets when the account holder was making the
request under duress, the most noteworthy aspect of this Bergier Commission finding may bethe fact that
it was such a collective decision by the banks. The banks, as a matter of policy, refused to disclose
information regarding dormant accounts, even where they had it. It is no surprise that the letter received
by Dr. Uffenheimer’ s representative matched the mgor banks agreed upon language dmost exactly.

The stonewalling by Swiss bankswas not only in response to individud claimants; the banks aso
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employed this strategy in the face of broad-based effortsto uncover assets of Nazi victims. “[T]he banks
and their Association lobbied againgt legidation that would have required publicationof the names of such
s0 caled *heirless assets accounts,” legidation that if enacted and implemented, would have obviated the
|CEP investigation and the controversy of the last 30 years.” Volcker Report, at 48. Indeed, in order
to thwart such legidation, the SBA encouraged Swiss banksto underreport the number of such accounts
inal1956 survey. “* A meager result from the survey,’” it said, “*will doubtless contribute to the resolution
of this matter [the proposed legidation] inour favor.”” Volcker Report, Annex 5, 1137 (quoting aletter from
the SBA toitsboard members, dated June7, 1956). The banks adhered to the SBA’ srecommendation:
“For ingtance, Swiss Bank Corporation (Schweizerischer Bankverein, SBV) indicated in 1956 that it
could not state ‘with certainty’ that it had such accounts but there were 13 cases (with atota vaue of
82,000 francs) where this was probable.” Bergier Report, a 451. Given what the Volcker Committee
was able to find 40 years later, these estimates were clearly nothing more than alie.

Whenexternd pressureforced Switzerland in 1962 to adopt the Registration Decree, whichwas
“meant to provide agenuine solution[to] the problemthat had remained unresol ved throughout the 1950s,”
the banks again put forth “concerted resstance.” 1d. at 451. Thistimethebanksdid not vigoroudy resst
the law’s passage; rather, they completely frustrated its implementation.  Pursuant to the Registration
Decree, banks were obliged to “report any assets whose last-known owners were foreign nationds or
dateless persons of whom nothing had been heard snce 9 May 1945 and who were known or presumed
to have beenvidims of racid, religious or politica persecution.” Id. at 452. “A totd of 46 banksreported
739 accounts containing a sum total of 6,194,000 francs.” Id. at 453. They declined to report accounts

of people who died after May 9, 1945 (even where one customer had died in the Dachau concentration
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camp onMay 13, 1945), accounts held in the name of atrustee, and accounts where the account holder’s
name wasarguably not Jewish. Id. at 454. “In short, awhole raft of measures was adopted withtheam
of ddiberatdy minimisng the results of the investigation.” 1d. And again, this raft of measures was not
adopted by isolated banks in isolated Stuations — it was a collective decison to deceive by the Swiss

Banking Association that delayed justice in some cases for severa decades, but inmost casesindefinitely.

It is important to reiterate that the Swiss banks devotion to secrecy and their repeated acts of
gonewadlling were not based on principles — they were profit-driven. Put differently, “thebanks' rhetorical
effortsto uphold the exigting ‘legd system,” guaranteethe [v]iability of the law and protect ‘ property rights
on the bass of banking secrecy” were merdly that — rhetoric. Bergier Report, at 448. Asthe Bergier
Commissonfound, “it is gpparent that the daims of survivingHol ocaust vicimswere usudly rejected under
the pretext of banking secrecy and aclear preference for continuity in private law. Over the many years
of such rgections, a large number of accounts were reduced to zero or dmogt.” 1d. at 455. Where
economics counsel ed againg upholding secrecy, privatelaw and property rights, however, the bankswere
quick to abandon their supposedly entrenched values.

A paticularly tdling example of profitsbeing placed over “banking secrecy” isthe secret post-war
dedls reached by the Swiss with Poland and Hungary to loot unclaimed accounts belonging to Holocaust
Victims “[T]he primary am of [these deals| was to favour Swiss interests in the wake of nationdisation
of assets in Poland and Hungary.” Bergier Report, at 450. The Bergier Commission was consarvative
when it wrote that this was “the primary am” of the deds. What actudly happened was that money was

takenfromdormant accounts of murdered Polish and Hungarian citizens and transferred to Swiss citizens
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to amelioratethe damsthese ditizens were raisng againgt the Polishand Hungarian governmentsafter thar
assets had beennationdized.  And yet, “[t]he agreement[s] got no or very little publicity. It wastherefore
virtudly impossble evenfor herslivingabroad to assert their clams.” 1d. at 451. Gerhard Weinberg, an
eminent higtorian of the Nazi era, explained the ded with Poland asfollows:

[1]n 1949 the Swiss government signed a secret agreement with the Communist
government of Poland under whichthe Swiss government withthe agreement of the regime
in Warsaw located the accountsin Swiss financid indtitutions of those Polish citizenswho
had been murdered and who ether had no heirs or whose heirs had been stonewalled.
The proceeds of this loating operation were then paid over to Swiss dtizens who had
clams on Poland arising out of the nationdizationand / or confiscation of their property in
Communist Poland.

Swiss Banks and Nazi Gold: Hearings before the House Comm. on Banking and Financid Servs,, 105th

Cong. (June 25, 1997) (dtatement of Gerhard L. Weinberg). The ded with Hungary was amilar in
operation. See Specid Master’s Proposed Plan of Allocation and Distribution of Settlement Proceeds,
G-32n.94 (heresfter “ Proposed Plan”) (citing Gerhard L. Weinberg, “ GermanWartime Plansand Policies
Regarding Neutral Nations,” statement before American Historical Association, January 10, 1998
(hereafter “Weinberg, AHA Statement”)). Whilethe* primary am” of “favour[ing] Swissinterests’ through
these dedsis dlear, it is hard to imagine what secondary aim there could have been.

What ismost striking about these secret agreementsisthat, asthe Bergier Commissionpointed out,
“[gurprigngly, it was now gpparently possible to conduct an internd investigation so that alist of dormant
accountsrelating to these countriescould bedrawn up.” Bergier Report, at 450. Indeed, “[n]either private
property rights nor banking secrecy had been abarrier to the release of these assets.” Id. a 451. Dr.
Weinberg explained:

[A]ccountswhich previoudy have been announced in diplomatic negotiations as elther not
exiging or incgpable of being located, and which have been withhed from the heirsether
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for those reasons or because the heirs cannot produce documents acceptable to the

financid inditutions, can suddenly be identified, their contents removed, and legd title to

the assets transferred to Swiss dtizens whose dams againgt Poland or Hungary might

hinder future profitable Swiss trade with those countries.
Proposed Plan, at G-33 n.94 (quoting Weinberg, AHA Statement, at 3-4). The United States opposed
the agreement with Poland because “such an agreement would be inconsstent with the declarations
previoudy made by Swiss offidas regarding the disposition of herless assets found in Switzerland.”
See Stuart E. Eizendtat, U.S. and Allied Effortsto Recover and Restore Gold and Other Assets Stolen or
Hidden by Germany During World War 11, 200 (May 1997). But itsoppositionwasto no avail. Agan,

the banks focus was on profits, and the deals went forward.

3. Document destruction

While sonewalling was generdly an effective way for the Swiss banks to insulate themselves from
liability and benefit economicaly, wholesale destruction of records was sill more successful. Document
destructionislikey the maost contentious subject regarding the banks behavior inthe post-war period, and
it is naturdly the subject onwhichit is the mog difficult to obtain information. Asnoted at the outset, there
are records pertaining to 4,100,166 accounts out of an estimated 6,858,116 accounts open or opened
between 1933 and 1945. Of those 4.1 million accounts for which some record exigts, it is quite common
to find nothing more than a customer registry card. Records of account activity or dosing documents are
rare. Thefindings of the Bergier Commission and Volcker Committee hep explain why records are so
often lacking.

The Swiss banks generaly complied with Swiss law on record keeping, but thisis precisdy the
ruse. The Swiss Code of Obligations requires only that banks keep correspondence and accounting

records for a period of ten years, regardless of whether an account is open or closed. Volcker Report,
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Annex 7, § 3. If the banks could stonewall for ten years, then they could “legaly” destroy the very
documentswhichmight answer clamants questions. Thisisprecisaly what they did. Banks*“regularly and
sysematicaly” destroyed materid that wasten yearsold. See VVolcker Report, Annex 7, §11. In some
banks, the document destruction was annud, in some it was semi-annua, and in some it was smply
intermittent. But it happened acrossthe board. And thusthe banks destroyed countlessrecordsthat might
have been criticd in explaining their Nazi era actions with respect to accounts once held by Nazi victims.
The destruction was part of the banks ordinary course of business, and it was massive.

The Volcker Committee explained how unexceptiond this practice of document destruction was
for the banks. One commercid bank it highlighted made no specid exception for maintaining its dormant
accounts, which it smply considered open accounts for which the account holder might one day appear.
SeeVolcker Report, Annex 7, 121. Moreover, this bank “did not retain lists of records destroyed in the
norma course of business and in accordance with Swiss law.” 1d. “Therefore, large quantities of
documents [from this bank] relating to accounts from the Relevant Period have been destroyed in the
normal course of business without record.” Id. at Annex7, 22. Thisreved s the critical issue — the banks
made no effort to save relevant documents, despite the fact that they knew Nazi victims and their
representatives were clamoring for them.

Evengiven the banks policy of destroying decade-old records, some records of dormant but ill
open accounts (the most recent ten years worth) would presumably have survived. In the case of large
dormant accounts, banks would often “manage the assets in the interest of customers about whom no
further information was avalable” Bergier Report, at 455; see Junz, a 5. The banks could use these

accounts to generate subgtantial commissions and fees, and records would persst. In the case of smal
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dormant accounts, however, the banks devised ways to eiminate the accounts atogether, and then
eliminate dl record of them. For ingtance, the banks would continue to charge activity fees on dormant,
non-interest bearing accounts, and whendamantswould request that the bank perform a search for their
account, the bank would charge high searchfees. The search feescould reach 25 francsin the 1950s, 250
francsinthe 1960s, and 750 francs by the 1980s. Bergier Report, at 446. “The practice of opening safes
and sling assetsto pay for the cost of hiring the safe dso is documented for that period.” Junz, a 3. The
Bergier Commisson summarized the effect of such fees

Because dormant accounts often contained smdl amounts, these fees frequently exceeded

the vaue of the assets being sought and, together with the routingly charged adminidrative

or other costs, reduced themsubgtantidly . . . Due to the deductionof suchfees, undamed

accounts, deposits and safe-deposit boxes could aso disappear in the space of a few

decades.
Bergier Report, at 446. Once accounts were closed, “dl traces of individual accounts disappeared
because banks could destroy dl records relating to customers whaose accounts had been closed out after
aten-year archiving period.” 1d. a 447. The Bergier Commission concluded:

The disappearance of dl traces of assets from the Nazi era created akind of higher level

of dormancy: the ‘ dormant account’ itsdf became *dormant.” In other words, not only did

the banks not have any informationon the customers concerned, but researchersweredso

no longer able to obtain documents on these accounts at the bank during the period in

question.
Id. at 447-448.

This practice of routine document destruction and account erasure not only flourished in the
immediate post-war period, it continued until the Bergier Commissonand | CEP were established in 1996.

Indeed, in the 1980s, the Union Bank of Switzerland issued ingructions on how to close accounts. “The

closureisto be effected by charging as many fees, expenses, etc. for different services to the accounts as
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to wipe out any balancesthey contain. The fees and expenses to be charged are to be credited to the
interna account * SV inheritances.’” Bergier Report, at 447. Asthe policy flourished, the banks never lost
gght of their purpose — economic gain. For example, in one dormant deposit account held in the Swiss
Bank Corporation (SBV), the balance decreased from 3,255 francsin 1939 to zero in 1980. See Junz,
at 4. Sll, the bank did not close the account. Instead, it kept the account open and charged feesthat by
1992 had led to a negative baance of 4,793 francs. This seemingly inexplicable decison is easly
understood once one recognizes that the client also had a safe at the bank. The safe contained gold coins
that the bank used to cover the accumulated charges of the deposit account.

In any event, one might assume that the Federal Decree of 1996, which commanded that all
documents from the relevant period be preserved, would have put anend to the Swissbanks' destruction
of records. Thishasapparently not beenthe case. Though therate of destruction has undoubtedly s owed
greatly, the Volcker Committee and the Bergier Commission till found that certain banks have engaged
indestructionof rdlevant materids snce 1996. TheBergier Commission highlights an example of the Union
Bank of Switzerland attempting to destroy potentidly relevant documentsin early 1997:

[A]nobservant night-watchman[named Christoph Meili] rescued documents that wereaready in

the bank’ s shredder room awaiting destruction. Among other information, they included minutes

of the Federal Bank (Eidgendssische Bank) which went bankrupt in 1945 when its German
business collapsed and whose most important records had been taken into the possession of the

UnionBank of Switzerland. Thefact that the documentsintended for destruction included records

relating to house renovations in Berlin between 1930 and 1940 and after 1945 gave rise to the

suspicionthat these may have been casesof * Aryanisation,’ or at very least touched upon sengtive
iSSUes.
Bergier Report, at 40-41. The bank, for its part, then “initiated proceedings againg the night-watchman,
who was accused of having breached bank secrecy.” Id. at 41. The Volcker Committee also addressed

thisincdent and noted that despite increased scrutiny, the bank was caught on three subsequent occasions
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having approved the destruction of potentidly relevant records where destruction was clearly barred by
the Federal Decree. See Volcker Report, Annex 7, 11 27-34.

Ultimately, it isimpossible to know how common suchincidentswere or what relevant documents
were destroyed. What we do know is that for 40% of bank accounts open or opened in Switzerland
between 1933 and 1945, there is no record at al, and for the rest, thereis oftenno morethan a customer

registry card.

Part 11. Thebanks objectionstothe CRT presumptions

In light of this history, it is not surprising that individuals seeking to make claims as members
of the Deposited Assets Class have had trouble establishing legal entitlement to accounts once held
in Swiss banks. Despite decades of requests by claimants, records were denied to people under the
auspices of private property law. Now that the records are ostensibly open, they often do not exist.
As a way to account in some measure for this void, the rules governing the Claims Resolution
Tribunal (“CRT”) process codify “Presumptions Relating to Claims to Certain Closed Accounts” that
include the following:

In order to make an Award under Article 22 for claims to Accounts that were

categorized by ICEP as ‘closed unknown by whom’, a determination shall be made

as to whether the Account Owners or their heirs received the proceeds of the Account

prior to the time when the claim was submitted to the CRT. In the absence of

evidence to the contrary, the CRT presumes that neither the Account Owners, the
Beneficial Owners, nor their heirs received the proceeds of aclaimed Accountin cases

h) the Account Owners, the Beneficial Owners, and/or their heirs would not have been
able to obtain information about the Account after the Second World War from the
Swiss bank due to the Swiss banks’ practice of [destroying records or] withholding or
misstating account information in their responses to inquiries by Account Owners and
heirs because of the banks’ concerns regarding double liability; . . . . and/or

j) there is no indication in the bank records that the Account Owners, Beneficial
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Owners, or their heirs received the proceeds of the Account.
CRT Rules, Art. 28 (footnotes omitted).

Asexplained in the CRT rules, these two foregoing presumptions are based on the principle
of spoilation. “It is a well-established and long-standing principle of law that a party's intentional
destruction of evidence relevant to proof of an issue at trial can support an inference that the evidence

would have been unfavorable to the party responsible for its destruction.” Kronisch v. United States,

150 F.3d 112, 126 (2d Cir. 1998). “[A]n adverse inference should serve the function, insofar as
possible, of restoring the prejudiced party to the same position he would have been in absent the
wrongful destruction of evidence by the opposing party.” Id. While these presumptions can of course
never return account holders to the position they would have been in were it not for decades of bank
stonewalling and document destruction, they can help to balance the equities.

A complete statement of legal justification for these CRT presumptions is provided in footnote
5 to Article 28 of the CRT rules. It sets forth a condensed summary of the Volcker and Bergier
Reports’ relevant findings and explains the justification as follows:

[TThe Swiss banks destroyed or failed to maintain account transactional records
relating to Holocaust-era accounts. . . . The wholesale destruction of relevant bank
records occurred at a time when the Swiss banks knew that claims were being made
against them and would continue to be made for monies deposited by victims of Nazi
persecution who died in the Holocaust and that were (i) improperly paid to the Nazis,
see Albers v. Credit Suisse, 188 Misc. 229, 67 N.Y.S.2d 239 (N.Y. City Ct. 1946);
Bergier Final Report at 443, (ii) that were improperly paid to the Communist
controlled governments of Poland and Hungary, see Bergier Final Report at 450-51,
and possibly Romania as well, see Peter Hug and Marc Perrenoud, Assets in
Switzerland of Victims of Nazism and the Compensation Agreements with East Bloc
Countries (1997), and (ii1) that were retained by Swiss Banks for their own use and
profit. See Bergier Final Report at 446-49.

“The discussion on ‘unclaimed cash’ persisted throughout the post-war period due to
claims for restitution by survivors and heirs of the murdered victims, or restitution
organizations acting on their behalf.” Id. at 444. Nevertheless, the Swiss Banks
continued to destroy records on a massive scale and to obstruct those making claims.
ICEP Report, Annex 4 | 5; In re Holocaust Victim Asset Litig., 105 F. Supp. 2d 139,
155-56 (E.D.N.Y. 2000). . . . Under these circumstances, using the fundamental
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evidentiary principles of United States law that would have applied to Deposited
Assets claims had the class action lawsuits been litigated through trial, the CRT draws
an adverse inference against the banks where documentary evidence was destroyed
or is not provided to assist the claims administrators. See In re Holocaust Victim Asset
Litig., 105 F. Supp. 2d 139, 152 (E.D.N.Y. 2000); Reilly v. Natwest Markets Group,
Inc., 181 F.3d 253, 266-68 (2d Cir. 1999); Kronisch v. United States, 150 F.3d 112,
126-28 (2d Cir. 1998).

CRT II Rules, Article 28 n.5. The bank defendants object to subsection (h) of the presumptions and
to this footnote. See Letter from Roger Witten, dated April 18, 2003; Letter from Roger Witten, dated
May 16, 2002; Response, at 14-19. They argue that, “[t]here is no reason for the CRT II to draw
‘adverse inferences’ against anyone.” Response, at 17.

As the defendants admit, the banks have “no role in the settlement distribution process.” 1d.
at 6. The amount of their liability is fixed and the distribution is being administered by the court.
Their objections on this score are therefore legally irrelevant and appear to be little more than efforts
to better the banks’ publicimage through hair-splitting arguments. Nonetheless, it is to these frivolous

objections that I now turn in the hope that they can be put to rest.

A. Improper transfers as a basis for an adverse inference:

The banks object to the CRT’ s drawing any adverseinferencefromthe Bergier Report’ sfindings
regarding forced transfersduring the war. They disputethat the Report’ sfindings onforced transferswere
sgnificant:“ Professor Neuborne characterizesthe Bergier Report as disclosing, assertedly for thefirgtime,
damaging evidence concerning the conduct of Swissbanksduringthe Nazi Era. Those atacksare unfair,
inaccurate, and not supported by the Bergier Report.” Witten Letter, dated May 16, 2002, at 2.

The defendantsrefer specificaly tothe Bergier Commission’ sfinding that between 1933 and 1939,
Credit Suisse transferred about 8 million francs to the Deutsche Bank; the Zurich office of the Swiss

Banking Corporation transferred over 6 million francs in accordance with the 1936 German Law on
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Compulsory Deposts; and the Swiss Banking Corporation sold 8 million francs worth of securities on
behdf of German customers who were likely forced to trandfer the vaue to German banks. Defendants
clam that the figures provided “cannot concelvably support” alegations that “many, perhgos mogt, of the
Holocaust-rel ated accounts marked closed under doubtful circumstancesby the Vol cker Committeewere
actualy transferred to the Nazis or otherwise pad to faithless fiduciaries under circumstances that should
have led the banks to refuse payment.” 1d. at 2-3. “After dl,” they continue, the 22 million francs cited
“represent[s] a amdl fraction of the foreign deposits at Swiss banks, which, according to the Bergier
Report, anounted to CHF 917 million in 1937 and to CHF 709 million in 1939.” |d. at 3.

| have dready discussed the extent of forced tranfersinPart I. It sufficesto say here that the 22
million francs cited came from two banks over a shortened time span.  They were cited by the Bergier
Report only as an “example’ of forced transfers made during the war. The Bergier Report suggests that
such transfers continued at dl the banks for another six years until the War's completion. Indeed, study
number 15 undertaken for the Bergier Commission estimated that a more accurate total for the forced
transfers completed by Swiss banks would be 200 million francs (or $1.7 billion in today’s dollars).
See Junz, at 2 (ating UEK sudy, no. 15, Nachrichtenlose Vermdgen bei Schweizer Banken). Such
large-scde trandfers do more than “conceivably support” Professor Neuborne' s submissions, and no
amount of spinning by public relations flackscandter thistruth. It wasthe banks stated policy throughout
the Nazi erato authorize forced transfers of huge amounts of money, a policy from which the defendants

cannot now disassociate themsalves.

B. Stonewalling as a basis for an adverse inference:

The banks argue that “[t]here is no factual basis for accusing the banks of systematically ‘lying’
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to victims about accounts.” Response, at 16 (citing Volcker Report, at 13-14). Indeed, they object to
“apresumption that the account holders could not have obtained information from the banks about their
accounts because of a*practice of withholding or mistating account information.” This presumption . . .
isdirectly contradicted by and cannot be reconciled withthe ICEP Report.” Response, at 18. Given the

Bergier Commission’s specific findings of calculated decisions by multiple banks and by the SBA to
withhold information about forced transfers even when they had it, to minimize survey results in an
effort to block legislation that would have helped identify dormant accounts, and to frustrate the
success of the Registration Decree of 1962, this statement is impossible to accept.

The banks do not dispute that legal representatives of the major banks met in 1954 to “co-
ordinate]] their responseto hairsso that the bankswould have at ther disposal a concerted mechanismfor
deflecting any kind of enquiry” from Holocaust survivors and their heirs about accounts that had gone
dormant or which had been transferred to the Nazis. Bergier Report, at 446. Nor do they dispute that
the legal representatives “agreed not to provide further informationon transactions deting back more than
ten years under any circumstances, and to refer to the statutory obligationto keep filesfor only ten years,
even if ther records would have dlowed them to provide theinformation.” 1d. Nevertheless, the banks

contend: “It is important to recall that the Bergier Commission’s earlier Dormant Accounts Study
[which formed part of the basis for its final report] also reported on the 1954 meeting, but pointed out
that the banks did not strictly implement the practices discussed at that meeting, and that some banks
actively searched for heirs.” Witten Letter, dated May 16, 2002, at 3-4 (internal citations omitted).
This is simply not responsive. Of course, some banks may not have “strictly implemented” the
policies discussed at the 1954 meeting. The Volcker Committee investigated 254 banks. Not every

bank was deceptive in every instance. What is striking, and what is relevant, is that as a matter of
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policy, Swiss banks repeatedly put up a conscious wall of silence in the face of claims by victims of

Nazi persecution and their heirs.

C. Document destruction as a basis for an adverse inference:

The banks’ most vigorous claim appears to be that the presumptions in the CRT II Rules are
unwarranted because, “the ICEP Report and the Bergier Report confirm that the banks never engaged
in systematic document destruction and certainly did not do so in any effort aimed at hiding assets

belonging to victims of Nazi persecution.” Response, at 14, 18. But again, given the history | have
recounted in Part |, this statement gppears to be little more thanafrivolous attempt by the banks to better
their public image without regard to historical accuracy.

The banks repeatedly cite two statements in the Volcker Report as the principa ground for thelr
objection. Firg is the statement that “no evidence of systematic destruction of account records for the
purpose of concealing past behavior has been found.” Volcker Report, at 122, Second isthe statement
that “[t]he auditors have reported no evidence of sysematic destruction of records of victim accounts,
organized discriminationagaing the accounts of victims of Nazi persecution, or concerted efforts to divert
the funds of vicims of Nazi persecutionto improper purposes.” 1d. at §41. Defendants argue that these
statements condusively show that the Swiss banks never engaged in the “wholesale destruction of rlevant
bank records’ that provides judtification for the CRT presumptions. | cannot accept this semantic twisting
of higory.

Asaninitid metter, the hitorical conclusons of the Volcker Committee must be understood in
context — they were made by auditorswho were seeking to identify accountsrelated to Holocaust victims.

It was an “exhaudtive, detailed, independent search for victim accounts.” Responsg, at 3. Indeed, | have
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written that the VVolcker Committee represented “what is likdly the most extensve audit in history.” Inre

Holocaust Vidim Assets Litig., 105 F. Supp. 2d at 151. Yet that is precisdy what it was — an audit

performed by accountants. Ther conclusons regarding historica fact merit less weight than those of the
Bergier Commission.

Regardless, it isreveding to parse the satements on which the defendants so firmly rely. Again,
the principa V ol cker Committeestatement towhichthe defendants dingisthat “no evidence of systematic
destructionof account records for the purpose of concealing past behavior has been found.” Volcker
Report, at 1 22 (emphass added). What the Volcker Committee did find is that banks “regularly and
sysematicaly” destroyed documentsthat wereover tenyearsold, as permitted by Swisslaw. 1d. at Annex
7,711. Only if oneignoresthe strong financia incentives for destruction, such as the avoidance of further
lidbility for forced trandfersand the ability to generate fees and keep assets that would not be clamed, can
it be argued that this routine destructionof records was not “for the purpose of concedling past behavior”
or “for the purpose of obliterating the history of the accounts of these victims.”

Inany event, however the banks motives for destruction are described, their motives are wholly
irrdlevant to the question of whether the banks committed wholesae destruction of documentsthat would
have dlowed Nazi victims and their heirs to locate accounts on which they had clams. Read in context,
the statements of the V ol cker Committee on whichthe banks rely cannot stand for the propositionthat the
banksare assarting. TheVolcker Committee, and later the Bergier Commission, both found that the Swiss
banks engaged in “systematic” destruction of relevant documents once those documents were ten years
old. Any spin the defendants choose to put on that fact isirrelevant. The critical fact, and the onethat the

defendants appear to miss, isthat the Swissbanks did not comport with basic notions of equity. For over
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half a century they destroyed evidencethey knew to be rdevant to legitimate claims that were being made
and that, if substantiated through documentation, would expose the banks to liddlity. The fact that the
destructionmay not have violated Swisslav—whichwas not amended to accommodate the dams of heirs
of account holders who the Swiss knew were daughtered in the Holocaust and who could not make a
successful daim if records were destroyed—is nothing more than a sad commentary on the manner in
which the banks were permitted to operate.

In what can only be construed as another act in disregard of the truth, the bank defendants dso
claim that the Bergier Report echoes the VVolcker Committee’ s conclusion that there was no evidence of
systematic document destruction. They support thiswiththefollowing: “ The Bergier Report states* it would
be an expression of an ill-considered conspiracy thesis if the assumption were made that [ Swiss|
entrepreneurs sysematicaly and concertedly attempted to cover up ther tracks through document
destruction.” Response, at 15 (quoting Bergier Report, at 40). Thedefendants lawyershave now quoted
the phrase “ill-congdered conspiracy thess’ twice in submissons to me to argue that the CRT cannot
assume that the banks conscioudy destroyed documents. Seeid.; WittenLetter, dated May 16, 2002, at
4. Thisquotation isindeed from the Bergier Report, but the defendants lawyershave takenit wholly out
of context and givenit meaning it cannot bear. The Bergier Commission wrote this language in the context
of Swiss corporations accused of document destruction, not banks, which the Commission considered in
alater section of its report.

Ultimately, the true findings of the Bergier Report likey explain why the defendants lawyers fdt
they had to turn to ill-consdered objections. The conclusons are unequivoca that massve document

destruction took place in Swiss banks. Indeed, it took place every year as another set of documents
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became ten years old. If thisis not “systematic,” it is hard to know what is. The destruction was
cons dered routine and wasmotivated primerily by profit rather than anti-Semitism—the banks thought that
they could avoid liaaility for improper transfers, keep the depositsthat they did not pay out, and curry favor
with potentid clients who had a desire of secret financid arrangements—but it was wholesde destruction

nonetheless.

Part 111: Publication of accounts and accessto the Total Accounts Database

The parties are engaged in an ongoing controversy about how to provide access to records of
bank accounts that may have belonged to Holocaust victims. Before turning to the claims and
objections, I revisit background that I set forth in approving the settlement in this case. I wrote:

Chairman Volcker has stated that "there will be some limited but significant number
of Holocaust related accounts to be found among the millions of savings and Swiss
address accounts that we arbitrarily excluded from our research." Letter of Chairman
Volcker to Swiss Federal Banking Commission Chairman K. Hauri (Apr. 12, 2000)
at 2. This is in part because many victims of Nazi terror may have opened Swiss bank
accounts using a secondary residence address in Switzerland, or a false Swiss address
designed to confuse the Nazis, or the Swiss address of a friend, business associate or
lawyer. Chairman Volcker made this point in explaining language in the Volcker
Report, see Volcker Report Annex 4 { 8, which suggested that domestic Swiss
accounts and small savings accounts were not relevant to its investigation:

These convenient shorthand descriptions [(i.e., "relevant”" or "irrelevant"
accounts and "probable" or "possible" relationships to Holocaust victims)],
perhaps too cryptic in light of lawyers determination to split hairs, cannot
contradict the uncontestable fact that the exclusion of millions of small savings
accounts and Swiss address accounts from the ICEP analysis in the interest of
speedy and manageable results does not, and cannot, mean that none of those
accounts were Holocaust related. To the extent that such accounts can be
practically and expeditiously identified, which is what the test experiment
suggests is entirely feasible, the effort should be done to put this matter to rest.

Volcker Letter at 3. This, he explained, was the reason for the need to create a central
database of 4.1 million accounts, including the Swiss address and small bank accounts.

On March 30, 2000, after an inordinately long and unexplained delay of four months
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following the publication of the Volcker Report, the Swiss Federal Banking
Commission ("SFBC") authorized publication of relevant information relating to
approximately 26,000 of the accounts referred to in the Volcker Report that were
identified as having a "probable" link to Holocaust victims. Neuborne Decl. I1 | 21
& Ex. 7. No authorization was given by the SFBC for the publication of information
relating to the approximately 28,000 remaining accounts identified in the Volcker
Report as "possibly" related to Holocaust victims. Moreover, unlike earlier SFBC
rulings concerning publication of information relevant to Holocaust-related accounts,
the SFBC merely "authorized" publication of much of the relevant information, but
did not mandate complete publication. Perhaps even more disturbing was the failure
of the SFBC to mandate the creation of a central database of 4.1 million accounts that
were opened in Switzerland between 1933-45. In sum, the SFBC, by its actions, has
made it much more difficult to carry out the mandate of the Volcker Committee that
"victims who have been long denied justice by circumstances beyond their
control--often poor and now aged--deserve every reasonable assistance in establishing
a claim." Volcker Report  70.

The failure of the SFBC to implement fully the recommendations of the Volcker
Committee raised serious questions over whether it would be possible to administer a
fair claims process in connection with the Deposited Assets Class. This is because
access would be denied to information necessary (i) to provide notice to all potential
claimants of the existence of bank accounts with a "probable" or "possible" connection
to Holocaust victims, (ii) to permit victims of Nazi persecution to have names matched
against the database of 4.1 million accounts for which records exist and (iii) to permit
a deposited assets claims resolution process to operate fairly, efficiently and in
accordance with procedural due process of law.

In re Holocaust Victim Assets Litig., 105 F. Supp. 2d at 155-56. Unfortunately, the “serious

questions” that I referred to then remain serious questions today.

The Special Master has reported that limited access to certain accounts remains an ongoing

hindrance to the success of the distribution process. In particular, he has expressed concern that the
portion of the Accounts History Database (“AHD”) comprised of accounts “possibly” related to
Holocaust victims has never been published (meaning, a list of the account holders names’ has not
been made available to the public generally); that the AHD, to which the CRT has consistent access,
is artificially limited to the accounts that the Volcker Committee’s auditors, after a second round of
auditing, determined “probably” or “possibly” related to Holocaust victims; and that the claims

officials have not yet been provided with unfettered access to a centralized Total Accounts Database

32



(“TAD”).

The bank defendants object to the Special Master’s report, stating that none of these factors
should be construed as a hindrance of the distribution process. They argue that the limited access, to
the extent they admit that there is any, is entirely consistent with the Volcker Committee’s findings.
Indeed, the banks claim that because 21,000 accounts identified as probably related to Holocaust
victims have been published, because the CRT has full access to the accounts ultimately found to have
been probably related to Nazi victims by the Volcker Committee’s auditors, and because the CRT can
access a sufficiently large portion of the databases making up the TAD, the Special Master is wrong
to complain about limited access to data.

The banks have limited standing to make these objections. Because they are not a part of the
distribution process, the banks’ only claim to standing is based on a derivative claim that their account
holders are entitled to privacy. Making objections under the “pretext of banking secrecy,” however,
does not render them legitimate. Bergier Report, at 455. The banks have been submitting these
objections for nearly five years, attempting to influence the Volcker Committee’s recommendation and
to prevent unfettered access to account information that may hold the key to certain claims. The
defenses are neither new nor valid — they are just the latest attempt by the Swiss banks to delay justice
and prevent access to the truth. I address them individually after explaining what degree of access

currently exists for Swiss bank account records dating from the Nazi era.

A. Current access to account information

Critical to understanding the current debate over access is an understanding of the Volcker
Committee’s findings. Its initial estimate that there were 54,000 accounts possibly or probably
belonging to victims of Nazi persecution was conservative. First and foremost, the 2.8 million

accounts for which absolutely no records exist were, of course, excluded from the Volcker
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Committee’s audit. More relevant to the current debate is the fact that the Committee adopted certain
auditing strategies and assumptions that helped facilitate the identification process, but which
necessarily entailed overlooking some victims’ accounts. The most significant step was that all
accounts opened using a Swiss address and all small savings accounts were “excluded from the
accounts databases for the purposes of matching and research” because of the limited likelihood that
they would have belonged to Nazi victims. Volcker Report, Annex 4, { 8. This simple step removed
nearly 1.9 million accounts from consideration even though Chairman Volcker has acknowledged that
some number of the 1.9 million accounts would have been opened by Nazi victims using false Swiss

addresses or the addresses of Swiss intermediaries in an effort to hide assets. See In re Holocaust

Victim Assets Litig., 105 F. Supp. 2d at 155. In a second relevant auditing strategy, all accounts with

evidence of activity occurring after 1945 were excluded, even if the activity did not indicate that the
accounts were properly paid. For instance, the Holocaust Claims Processing Organization describes
an account that was closed in March 1951 and excluded by the auditors because it indicated that, “the
funds were credited.” HCPO, TAD Preliminary Progress Report, Account number 524225. “The
Auditors interpreted this term as closed to authorized party absent other information,” even though the
account holders were both killed in concentration camps in 1944 and there is no affirmative evidence
that the account was ever paid to a proper party. 1d.

Nonetheless, the conservative estimate of 54,000 relevant accounts was met with surprise and
disfavor by the SBA and the Swiss Federal Banking Commission (“SFBC”). The SBA and SFBC
thus turned to the same auditors the Volcker Committee had employed and asked them to further
“scrub” the accounts the auditors had identified. The banks came forward with additional information
from bank records and asked the auditors to once again eliminate from the list accounts that were
opened after 1945, accounts that had closing dates before the dates of occupation, accounts with any
activity after 1945, and duplicate accounts from the list of probable and possible accounts. See CRT-II
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Rules, at 2. After completing two rounds of this “scrubbing,” the auditors decided that of the 54,000
accounts previously identified, there were only 21,000 accounts that “probably” belonged to Nazi
victims, and 15,000 accounts that “possibly” belonged to Nazi victims. The auditors arrived at this
conclusion even though they were theoretically searching for the same excluding characteristics as
they had sought when employed by the Volcker Committee.

The 21,000 accounts identified as probably belonging to Nazi victims were published on the
Internet on February 5, 2001 with the endorsement of the SFBC. The rest were not. Instead, a single
Accounts History Database (“AHD”’) was created containing all the information related to the 36,000
accounts deemed probably or possibly belonging to Nazi victims after the scrubbing process. For the
remaining 4.1 million accounts, we have not one database, but many. The Volcker Committee’s audit
“by its nature” resulted in the creation of databases of the 4.1 million accounts found at various banks.
Volcker Report, at | 65. These databases were never compiled into a single database—at present,
there are over 50 databases containing the accounts. As the Volcker Committee recognized in its
report, “these databases are scattered among individual Swiss banks and are not now freely available
for examination.” 1d. Regardless, for the sake of clarity if not accuracy, I will refer to this compilation
of databases the Total Accounts Database (“TAD”).

The AHD and the TAD are administered through what has been termed the Data Librarian.
The role of the Data Librarian (an accountant who is appointed by and reports to Special Masters
Volcker and Bradfield and the SFBC) was created in an effort to make the information available to
the CRT while “assuring compliance with Swiss laws on data privacy and confidentiality, and the
rules on data confidentiality established by the SFBC in its decisions of March 30, 2000.” CRT-II
Rules, Appendix A. Essentially, if the CRT is able to match the name of a claimant to a name on an
account in the AHD through computer searches, the Data Librarian will provide the CRT with
whatever relevant information exists for the account. For accounts in the TAD, the CRT has more
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limited access. For example, with respect to accounts that bear a Swiss address and for small savings
accounts (accounts excluded from name-matching by the Volcker Committee), the Data Librarian will
only perform a name-matching analysis of accounts in the TAD after being provided with “credible
evidence” that the specific account sought is likely to have belonged to a Nazi victim who used a
Swiss address.

Before turning to the specifics of the current debate over the level of access, I address a
particularly frivolous argument for the status quo that the banks have repeatedly put forth. The banks
argue that the decision to provide the current level of access to the account records was not made by
the banks or even by the Swiss government, but by the Volcker Committee. They write: “[T]he
criticism directed at the Swiss Government ignores the fact that it was the ICEP, not the banks or the
Swiss Government, that recommended authorizing (not ordering) publication of only the ‘probable’
accounts.” Response, at 10.

I was personally apprised by the Volcker Committee of the negotiation process that led to its
recommendations. The Volcker Committee, while independent, was constrained by the fact that it was
seeking to make recommendations that would be followed. At the outset of its discussions with the
Volcker Committee, the Swiss Federal Banking Commission (“SFBC”) was only willing to agree to
permit the publication of fewer than 5,000 accounts. The banks themselves also sought limited
disclosure, as indicated by a letter sent by the Chairmen of Credit Suisse and UBS AG to Chairman
Volcker before the Volcker Committee published its recommendations. See Letter from Peter E.
Calamari to Judge Korman, dated November 29, 1999 (enclosing letter from Lukas Miihlemann and
Marcel Ospel to Chairman Volcker, dated November 25, 1999). Had the banks and the SFBC
remained in steadfast opposition, the successes of the Volcker Committee would have become
meaningless; without access to accounts, justice could not be rendered. Thus, a compromise was
brokered. The Volcker Committee, in a decision both wise and reasonable given the circumstances,
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decided to recommend that certain accounts be published. Essentially, it recommended that of the
54,000 accounts it had deemed “probably” or “possibly” belonging to Holocaust victims, those with
the higher likelihood of having belonged to Nazi victims be published while not publishing those with
a lesser likelihood, though they too may have in fact belonged to Nazi victims. Meanwhile, it
recommended that a centralized database be created for the rest of the accounts. The fact that the
Volcker Committee made this measured recommendation in the face of such pressure in order to get
the banks and the SFBC to go along does not eliminate the banks’ active role in limiting the CRT’s
subsequentaccess to accounts. Nor does the fact that, for pragmatic reasons, I approved the settlement

even though it involved less than full publication.

B. Publication of accounts ‘“‘possibly’ related to Nazi victims

The bank defendants oppose the Special Master’s recommendation to publish the 15,000
accounts the Volcker Committee’s auditors, after scrubbing, deemed “possibly” belonging to Nazi
victims. For these accounts, the account holder’s name matched the name of a known victim of Nazi
persecution who resided in Germany or an Axis-occupied country, but the account records lacked
further confirming documentation. In many ways, the bank defendants first lodged this objection
when they wrote me a letter on October 29, 1999, before the Volcker Committee finalized its report.
I had advised the banks that I intended to urge the Volcker Committee to recommend publication of
all accounts deemed possibly or probably belonging to Holocaust victims, which included accounts
then referred to as Category 3 accounts, and the bank defendants argued against any such
recommendations. See Letter from Roger Witten and Carol Clayton to Judge Korman, dated October
29, 1999. Category 3 consisted of accounts that were open or opened in the relevant period, which
had an exact or near-exact name match to a victim of Nazi persecution, and which were closed,
unknown by whom. Volcker Report, Annex 4, | 25. Because of document destruction, it is

37



impossible to tell whether these accounts were active or inactive after the close of the war. Id. But
they were deemed possibly belonging to Holocaust victims.

The banks wrote: “[B]ecause of serious deficiencies in Category 3 as the ICEP apparently now
envisions it, publishing the Category 3 Accounts would be unfair to the banks, add nothing to the
comprehensive class notice program just completed, mislead and confuse the public, and encourage
claims by non-class members.” Witten Letter, dated October 29, 1999, at 1. First and foremost, one
has to wonder how the publishing of accounts that have been designated possibly belonging to Nazi
victims would be unfair to the banks. The settlement is complete and distribution is all that remains.
Fairness to the banks in this context is not a major concern. Given the history that I recounted in Part
I, Isuggestthat the banks stop being so concerned about what would be fair to them, and start thinking
about what would be fair to their clients and their heirs.

In the October 29, 1999 Witten letter, the defendants also argued against the publication of
Category 3 accounts on the grounds that, “the majority of Category 3 Accounts with a known closing
date were closed before the account holders could have been victimized, thereby dispelling any
inference that the Swiss banks somehow took advantage of the accountholders.” Witten Letter, dated
October 29, 1999, at 3. They continued: “Of those [Category 3] accounts with a known closing date,

the ICEP auditors found that more than 70% were closed before 1940 (i.e., before the onset of the

Holocaust).” Id. The banks forget their history. Adolf Hitler was appointed Chancellor of Germany
on January 30, 1933. In that year, he began persecuting and victimizing Jews and others. He passed
restrictive laws, including laws aimed at Jews with foreign assets, he established the Gestapo, and he
opened Dachau and other concentration camps. Hitler’s persecution increased through the decade,
and by the late-1930s, he was ready to geographically expand it. On March 12, 1938, he announced
the Anschluss, the annexation of Austria. Shortly thereafter, he occupied Czechoslovakia. On
September 1, 1939, he invaded Poland. And on May 10, 1940, he invaded Holland, Belgium, and
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France. Throughout this period, Jews and others were victimized and killed. Perhaps more relevant
to the banks’ objections, they were forced to transfer whatever assets they had (including, of course,
the contents of Swiss bank accounts) to the Nazis. A recent award based on the bank accounts of
Anna and Karl Kaiser, transferred to the Nazis in 1933, demonstrates this:

The Bank’s records indicate that the Account Owners submitted their savings booklet

in December 1933 to the Bank with an order to transfer the proceeds of the accounts

to the Oeffentliche Sparkasse Siickingen [a German savings bank]. Given these facts,

that in 1933 the Nazis embarked on a campaign to seize the domestic and foreign

assets of Jewish nationals in Germany through the enforcement of flight taxes and

other confiscatory measures including confiscation of assets held in Swiss banks; that

the Account Owners resided in Germany in 1933 when the transfer order was made,

and thus they would not have been able to repatriate their accounts to Germany

without their confiscation; that the accounts were on a list in the Bank’s records of

accounts for payment to the German Reichsbank; and given that the accounts were

transferred to a German bank for payment to the Reichsbank; the CRT determines that

it is plausible that the Account Owners were forced to transfer the proceeds of their

accounts to Nazi authorities.

CRT Awards, Group XL, award number 18, available at www.crt-ii.org For the defendants to have

suggested thatbank accounts which were closed before 1940 could not have belonged to Nazi victims
is an affront to the truth.

More relevant, and deserving a more involved response, is the banks’ claim that publishing
Category 3 accounts would only serve to mislead and confuse the public, and encourage claims by
non-class members. This is the objection to which they continue to adhere today with respect to the
15,000 accounts identified as possibly belonging to Nazi victims. The defendants have stated, “the
public would surely see the decision to publish as confirmation that the Category 3 Accounts in fact
belonged to Holocaust victims and were in some way mishandled by the banks.” Witten Letter, dated
October 29, 1999, at 3. They argued:

Hundreds of thousands of people throughout the world would share a family name that

appears on the Category 3 list, and would be given essentially false hope that they are entitled

to some kind of distribution from the settlement fund based on the publication. In reality,
however, there would simply be insufficient information from the ICEP’s investigation to
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determine whether the applicant was indeed entitled to make a claim, the circumstances of
account closure, or the amount in the account.

Id. at 3-4. First, the suggestion that publishing the names of 15,000 more account holders on accounts
in the AHD will somehow “open the floodgates” and lead to countless claims is simply
unsubstantiated. Only 33,000 claims have been filed thus far, hardly a floodgate. More to the point,
there is no reason for this to be of concern to the Swiss banks. The settlement diverted the path of any
potential flood of claims from the Swiss banks to the settlement fund.

Second, I fail to see why the full publication of Category 3 Accounts, or those deemed
possibly belonging to Nazi victims, would create “false hope” materially different from whatever hope
publication of accounts deemed probably related to Nazi victims would create. Indeed, there may be
“false hope” throughout this process, but the reason comes back to the banks. Because they
stonewalled for so long and destroyed so many documents, we are often left without clear answers
for claimants. It is disingenuous at best for the banks to have provided so little hope to claimants for
so many decades, and now, when they have an opportunity to make amends, for them to worry about
providing false hope.

In any event, whether to publish accounts has little to do with providing hope; it has to do with
getting legitimate claimants to file claims. Only 33,000 claims have been filed, and those most often
successful have been in connection with the published accounts. Undoubtedly, part of this is due to
the fact that the published accounts were the accounts deemed most likely belonging to Holocaust
victims by the Volcker Committee. But in some part, the success of claims based on published
accounts is due to the increased interest that publication generates. See e.g., Letter from Ms. D to
Special Master Gribetz, dated December 15, 2003, at 3 (stating, “I know that my mother would not
have known of her parents’ accounts, if it were not for the publication of the Accounts Owners list

on February 2001.”). Publication allows heirs and representatives of Holocaust victims to quickly
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check whether there is a record of a bank account they believe existed. This will never resolve their

questions, but it is a good start.

C. Unfettered access to the Total Accounts Database

In his Interim Report, the Special Master expressed concern that the CRT’s access to the Total
Accounts Database (“TAD”) has been artificially and arbitrarily limited and that “the negotiated
amendments to the Settlement Agreement concerning access to “TAD’ have resulted in a claims
resolution mechanism that is at best complex and time-consuming.” Interim Report, at 32-33.
Because the Data Librarian serves as a gatekeeper to the TAD in an effort to assure compliance with
Swiss privacy laws, “Swiss banking authorities continue to be involved in the claims resolution
process.” 1d. at 33 n.49. The Special Master claims that this involvement has placed the banks’ desire
for secrecy ahead of the search for Nazi victims’ accounts. Specifically, he objects to the process
whereby the CRT is unable to search for possible matches between claimants’ names and the names
on accounts in the TAD unless it can provide credible external evidence of why the account may have
been that of a Nazi victim and still excluded from the Volcker Committee’s list of those accounts
probably or possibly belonging to Nazi victims.

The Volcker Committee and the Chairman of the Committee himself recommended the
creation of a centralized database of the 4.1 million accounts of which there is some record. See
Volcker Report, at  67. Chairman Volcker wrote: “The establishment of this central archive of data
on all 4.1 million accounts for which records exist is absolutely essential to the deposit claims
resolution process that would consider not only claims to published accounts but also claims from
other sources.” Letter from Chairman Volcker to Judge Korman, dated February 18, 2000, at 1-2.
As noted above, a centralized database was never created. Moreover, the current restrictions on the

Total Accounts Database as itis now constituted effectively undermine much of the beneficial purpose
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it could serve. At one point, it may have made sense to limit searches of the TAD because of the
extreme administrative costs and the frequent false positives that could occur through trying to match
claimants’ names to those of account holders. But, as Professor Neuborne has noted, there is now
“improved information technology recently made available to the CRT rendering it possible to
computer match on a more accurate basis.” Decl. at  42. The Total Accounts Database, especially
if centralized, could provide a resource—a great resource—that could be the only way for claimants
who lack precise information about accounts to determine whether an ancestor actually possessed an
account in a Swiss bank. It is disappointing that the Swiss banks are not anxious to take advantage
of this new name-matching technology and expand access to the TAD.

The Swiss banks, despite their claims of non-involvement, have great influence over the
SFBC. More than anyone else, it has been the banks that have determined the extent of the CRT’s
access to the AHD and the TAD. For them to continually claim (as they have) that access is properly
limited because (1) the Volcker Committee so recommended, (2) it is good for the distribution process
in that it prevents excess claims and false hope, and (3) it would be unfair to the banks to require
further disclosure, is unacceptable. Not one of these reasons is valid. The truth appears to be that the
banks fear the embarrassment that will come from further access to accounts, deeper probing into their
history, and further successful claims by Nazi victims and their heirs. This embarrassment cannot

outweigh the good that could come from more open cooperation.

Conclusion

The defendants various objections are rgjected, and | reaffirm the chalenged language of the

Specia Master’ sInterim Report. Over the past two years, | have ignored the recurring submissions of the
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Swiss banks, because, as they acknowledge, the banks have “no role in the settlement distribution

process.” Response, at 6. The amount of their liability is fixed and the distribution is being

administered by the court. Their objections on this score are therefore legally irrelevant and their only

purpose hasbeento burdenthe record withspin and distortion. Thebanks' last submission, however, was

one too many.
SO ORDERED:
Dated: February ___, 2004 Edward R. Korman
Brooklyn, New Y ork United States Didtrict Judge
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APPENDI X
April 6, 2002

Bergier Commission: Analysis of Swiss Bank Behavior!
Helen B. Junz

The press reports on what the find Report of the Bergier Commission had to say about the
behavior of Swiss banksinthe Holocaust eragve a somewhat mideading impressionof the actual findings
It draws entirely onrather broader remarks made by Prof. Bergier, the Commisson’scharman, at the find
press conference. On that occasion, addressing the issue of retitution and the failure of Swiss society to
respond adequatdly, he said: “There is no mdiciousness a the origin of this shortcoming nor is it to be
imputed to a desire to capitalize on the misfortune of the victims. First and foremost, it was due to
negligence and to the non-recognition of a problemwhich, at best, was perceived as margind;” Though he
went on to say: “...or even more, due to a concern for safeguarding the strategic trump card of discretion,
namdy bank secrecy,” only the firgt part of the quotewaspicked up by the press as representing the overal
verdict of the Commission, without a further reading of what the Report and the associated research
actudly sad.

Of course, the Commisson’s Report went materidly further that Prof. Bergier's full remarks
implied. With respect to the redtitution issue in the banking ares, it concludes, inter dia, that: “Where the
banks were concerned, it seems unlikey that the amounts needed for complete restitution of the accounts
redly represent a[vdid] obstacle to their willingness to cooperate. It ismore likely that the efforts made
inthe post-war erato reinforce and expand thar commercia positionas regards asset management...made
[it desirable that] the unassailability of banking secrecy appear absolute, and thus no consideration was
given to the specia circumstances of clients who had suffered during the Holocaust era”

Eventhough the origind Englishversionof this findingwasnegotiatedintoaGermantext acceptable
to dl and then not very degantly retrandated for the Englishversion of the Report, | think the intent is very

!Materia cited, unless othewise indicated, is drawvn from the Final report of the
Independent Commission of Experts Switzerland - Second World War, Pendo, Berne, 2002
and Barbara Bonhage, Hanspeter Lussy, Marc Perrenoud, Nachrichtenlose Vermogen bel
Schweizer Banken, UEK Band 15, Chronos, Zurich, 2001.
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clear. The point isthat thered thread that runs throughthe documentation of the behavior of the
Swissfinancial and economic community during boththe Nazi period and the post-war era, is one
of perceived economic self-interest. Thus, the generd finding, in the Report and in the sudy on
dormant accounts (UEK No. 15), that banks did not systematically seek to enrich themselves at the
expenseof thar vidimdlientsis very redtrictive. It neglects the fact that the banks sysemdticdly put aside
the interests of the dlients, they had so ardently solicited withassurancesthat ther assetswould be kept safe
for them and theirs, in favor of business interests they perceived at that moment to be more promising.
Surely this must be counted as “ systematically enriching themselves’ at the expense of their
Holocaust victim clientele.

The manner in which the Swiss banks acted with an eye to their own bottom line is documented
and andyzed in the UEK’ s study no. 15, Nachrichtenl ose Vermdgen bel Schweizer Banken, authored
by Barbara Bonhage, Hanspeter Lussy, and Marc Perrenoud. Theresearchersset out, onthebasisof case
examples, that the banksduring the Nazi period had consderable leeway in determining their response to
the Nazi authorities demand that they cooperate in making their foreign dientscomply withNazi lawsand
regulations. They show that the courts generdly would side with the origind dlient in cases where dient
deposits were moved to the deposit accounts of Nazi approved ‘ Devisenbanken,” even when requested
by the owner. Thebank secrecy legidation of November 8, 1934, augmented by the  Spitzelgesetz” (spy
law) of June 21, 1935 (in January 1942 replaced by articlesin the Pena Code) dl prevent banks from
providing information on clients and clients depositsto outside authorities and make clear that Swiss law
does not alow foreign authorities to seek to enforce compliance with their own regulaions and laws on
Swiss territory.

Although there are documented cases where banks acted to safeguard clients’ assets- by moving
themto numbered accounts or into other-named accounts- current evidence showsthat the casesinwhich
accountswerereleased predominated. Theresear chers conclude that especially the big banks, with
an eyetother businessinterestsin and with the Reich, did not resist complying with the Nazi
authorities lawsand regulations on capital flight. Theserequired that externally-held deposits
be movedtothe accounts of designated Devisenbanks. They estimatethat in thisway themajor
banks r el easedsome SF 200 million worth of deposits and securitiesto the Ger man banks and/or
the Reichsbank (p. 165). Whilethereisno evidencethat inthis process Jewish dientswere treated more
unfavorably thanother dlientsresdent in the Reich, it was dso clear that by 1938 the banks had no excuse



for falingto recognize what they dready knew -- that persecutees provided the Nazi regime with release
authority for their Swiss accounts under duress. But this awareness was not reflected in any action that
would provide greater protection to these clients. Bonhage et a note, however, that the banks dso had
to weigh whether the foreign dient was in alife-threatening situation when he sgned the release authority
for his account and acknowledge that this could have motivated banks to comply with Nazi demands.

Bank files dso show inganceswhere policy discussoninthe particular Bank Board makesit clear
that clients who had become Nazi persecutees were consdered a nuisance. Sades of securities from and
closuresof accounts “pas de correspondence” - that iswhere, oftenat the expressed wishof the client, no
correspondence had been exchanged for some time - are dso documented (e.g. Kantonalbank vonBern
1937 - 1940).

Beyond the indications showing, as noted above, that dormant accounts tended to be closed
dready during the Nazi years and their contents or proceeds put in omnibus or loss and profit accounts,
the researchers found little evidence of the fate of security deposit accounts. With respect to current and
savings accounts, these fdl under general no-interest provisions so that they evenbefore the end of the war
began to be eroded by the levying of adminigrative costs. The practice of opening safesand selling assets
to pay for the cost of hiring the safe dso is documented for that period.

The move of some accounts into omnibus accounts held at headquarters is cited in part as a
measure that helped prevent the accounts from being emptied by bank employees. Such fraud was
goparently sufficiently frequent to be mentioned in this context.

The Nazi period, according to this research therefore, is characterized manly by closures of
accounts and the release of assetsto Nazi entities, often in the interest of business relationships in and/or
with the Reich and less so by arrogation of dormant accounts to baance sheet positions. The focus on
Germany as a desirable business partner persisted beyond the period when Swiss business believed ina
Nazi victory astherewas widespread convictionthat the German economy would either survive or quickly
regenerate after the war.

The general attitudes toward Germany and the turning away from business reationships with
persecuteesis corroborated in UEK study no. 13, La placefinagnciere et lesbaques Suissea |’ époque
du national-socialisme

“Marc Perrenoud, Florian Adank, Jan Baumann, Alain Corta, Rodrogo Lopez, Suzanne Peters,
La placefinagnciere et lesbangques Suisseal’ épogquedu national-socialisme, UEK Band 13, Chronos,
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The behavior of the Swissbanksin the post-war period illustrates yet more clearly the dominance
of bottom line mativations. The banks quite quickly redized that post-war politica developments were
bringing new opportunities to the field of asset management. They dready were well-postioned, having
come out of the war witha stable and convertible currency, but perceived that hewing to their commitment
to bank secrecy and protection againgt cross border compliance with tax and foreign currency regulaions
of other countrieswould give them afurther material advantage. Compared with the cold-war generated
new dient potentid, the Holocaust survivor clientele hed not interest - on the contrary. Basic policies,
though not enunciated as such, thus generdlly amed - of course with some exceptions - to ignore this
clientde. And how better to ignore them than by making the rdationship disgppear - ether literdly by
dissolving the accounts or indirectly by minimizing the issue.

By 1945 dill existing dormant accounts al ready had beenhollowed out to some extent. If securities
wereheld in “closed” deposits, the bank was not required to manage them. Thismeant, for example, that
bonds that should have been exchanged would be dlowedto lapse, etc. More generdly, asnoted above,
no interest was paid for most of the period while adminidrative costs were levied. These practices
continued after the war, but now there cdlearly was a demonstrable desire to dlow accounts to diminish
aufficiently so they could be closed or remains transferred to the banks' profit and lossaccounts. Banks,
accordingly, revised their decision about the extent to which they would manage a specific account more
than once. Bonhage et d. cite a case where the Schweizerische Bankverein (SBV) hdd a SF 20,000
deposit of aPolish dlient in a non-interest bearing current account from 1939-1957 - over which period
the value had diminished; from 1957-1982 the bank invested the funds in securities and the account grew
to SF 30,000; between 1982 and 1994 it reverted to the status of a non-interest bearing current account
and shrank accordingly; in 1994 the bank again decided to manage the account actively. Noreasonsare
given for these switches in management decisons.

A further example shows the total erosion of a SBV account: the levy of adminigirative costs
reduced adeposit shownin 1939 to amount of SF 3, 255 to nil by 1980. But the bank continued to carry
the account - by 1992 it had a negative balance of SF 4,793 as the bank charged between 5.25 - 10.25
percent for extending the requidite credit to carry the account. Unlike other accounts, this account was
neither put into an omnibus account - which would have obviated the administrative charges - nor closed.

Zurich, 2002.



This management decisionprobably was not unrelated to the fact that the client so had a safe at the SBV
containing gold coins. 1n 1992 the SBV began to sdll these coins to cover the accumulated charges (p.
403-4).

Other examples confirm the assumption that banks not infrequently put assets held in dormant
accounts into their own paper. While this may have been a proper asset management decison from a
portfolio point of view, it obvioudy was helpful to the bank to be able to sdll its paper off market.

The documentation shows how the Schwelizer Bankgesdlschaft (SBG) in the 1970s, like others,
debated ways of finding a systematic treatment for dormant accounts. It discussed a plan whereby small
current and savings accountswould be liquidated, current accounts between SF 50 and 10,000 would be
put in an omnibus account, that was to be non-interest bearing, but also would not be charged
adminigraive costs. But thisplan foundered on the concerns of the Bank’ slegd department. 1nthe 1980s
there again was an attempt to consign accounts of clients, who had died between 1994 and 1961, to an
internd account. This was to happen by creating sufficiently large charges for various costs and services
so that the deposits would be wiped out. This again came to nought over the objections of the legd
advisers. But the policy intent was clear; inective accountswere acost and should be made to disappear.
(P. 406-7). Only large accounts gppeared to have been managed actively - presumably commissions
charged to the accounts made this worthwhile and, as noted above, they could be a source of roll-over
finance for the bank.

The researchers were not able to quantify the effects of these palicies on the stock of dormant
accounts. But there can be no question that in the mgority of cases and certainly for accounts of average
vaue - it would be redidtic to presume that the initid deposit amount, in absolute terms, was sgnificantly
greater than that shown currently.



