
1

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X

DON BEHARRY, :

Petitioner, :



2

One Pierrepont Plaza
Brooklyn, New York 11201
By: Scott Dunn, Esq.
Mary E. Delli-Pizzi, Esq.

Jack B. Weinstein
Senior District Court Judge:

Table of Contents:

I. Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
II. Facts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

A. Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
B. Procedural History . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

III. Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
A. Equal Protection and Due Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
B.



3

U.S.C. §§1101 et seq.
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that no force was used against her, and that she was not aware of any force being used against the

manager.  The immigration judge credited her testimony.  
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703, 716–17, 120 S.Ct. 2480, 2489–90, 147 L.Ed.2d 597, 612 (2001) (citing Olmstead v. United

States, 277 U.S. 438, 478, 48 S.Ct. 564, 572, 72 L.Ed.2d 944, 956 (1928) (Brandeis, J.,

dissenting)).  At the very least, the right to privacy includes the right to procreate, see Skinner v.

Oklahoma, 316 U.S. 535, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942), and the right to marry, see Loving

v. Virginia
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whose conviction predates the 1996 Acts if the law would have permitted section 212(c) relief

under the statute as it existed at the time of conviction.  Id
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government conduct toward both aliens and American citizens ever recorded in the annals of the

Supreme Court”); Gerald M. Neuman, Strangers to the Constitution 119–36, 188–89 (1997)

(criticizing the lack of constitutional protection for aliens).  

Such anti-immigrant cases have their roots in earlier, now much-maligned decisions such

as Chae Chan Ping v. United States
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1. Treaty Power 
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Chief Justice Marshall’s statement in Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314, 7 L.Ed. 415,

436 (1829), that:

A treaty is to be regarded in the courts of justice as equivalent to an act of the legislature,
whenever it operates of itself without the aid of any legislative provision . . .  But when the
terms of the stipulation import a contract, when either of the parties engages to perform a
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Toscanino, 500 F.2d 267, 276–77 (2d Cir. 1974) (reversing a lower court ruling that allegations of

government kidnaping and torture of a defendant would not require dismissal of the case if proved,

and distinguishing prior inconsistent cases on the grounds that they did not involve “violation of
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hearing by an independent and impartial tribunal, in the determination of his rights and obligations. 





22

Customary international law is not static.  It is subject to change as customs change. 

Customs are not always well-defined.  “Evidence of customary international law is found in (1) the



23

principle can be considered as incorporated into the public code of nations. Nor is it to be
admitted, that no principle belongs to the law of nations, which is not universally
recognised, as such, by all civilized communities, or even by those constituting, what may
be called, the Christian states of Europe. Some doctrines, which we, as well as Great
Britain, admit to belong to the law of nations, are of but recent origin and application, and
have not, as yet, received any public or general sanction in other nations.... 

United States v. La Jeune Eugenie, 26 F. Cas. 832, 846 (D. Mass. 1822) (No. 15,551), cited in

Steinhardt, supra, at 1178 n.317.  
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1920 understanding of international law, when the 2002 conception is radically different.  See

Patterson v. McLean Credit Union, 491 U.S. 164, 173, 109 S.Ct. 2363, 2370, 105 L.Ed.2d 132
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(“Congress can be assumed, in the absence of a statement to the contrary, to be legislating in

conformity with international law and to be cognizant of this country’s global leadership position

and the need for it to set an example with respect to human rights obligations.”); Restatement

(Third) of Foreign Relations Law § 115(1)(a) ("An Act of Congress supercedes an earlier rule of

international law or a provision of an international agreement as law of the United States if the

purpose of the act to supercede the earlier rule or provision is clear and if the act and the earlier

rule or provision cannot be fairly reconciled.").  Cf. Zadvydas, 121 S.Ct. at 2502 (“Where

Congress has made its intent in the statute clear, we must give effect to that intent.”) (internal
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A clash of international and domestic law is somewhat analogous to the conflict between

the laws of different states.  Cf. Black’s Law Dictionary (7th ed. 1999) (“conflict of laws” is also

termed “(in international contexts) private international law”) (emphasis added).  In conflicts of

laws, courts must weigh the interest each forum has in the issue at hand.  See Babcock v. Jackson,

12 N.Y.2d 473 (1963) (establishing a “balancing of interests” test for conflicts of laws cases);

Harold L. Korn, The Choice-of-Law Revolution: A Critique, 83 Colum. L. Rev. 827–43, 960–62

(1983) (examining the Babcock bel and domeonalvate internationat foce is whehas isto the con, trenteaminingvate internates);Hacomplemiffes to leSilrent mifferule haAo leSies);
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that the right to family integrity made some state action invalid); Murray Hunt, Using Human

Rights Law in English Courts 236–39 (1997) (noting that some European courts have given

weight to treaties which were not adopted in orde(9rotec(that the right to family integ).  Gve given) Tj
T* 1931287  Tc1931287  icouwidespto dtatceptance,ight at extentting tittatesightcodify longomend(no,uwidely-atceptediven) Tj
T* 0141287  Tc0141287  principleatof law,t at CRC should bt to dtas customaramily rnae acal law. iven)351  Tc 5  TD 10.1287  Tc10.1287    233Tat the rsightbt free (29) 351 j
0 -27  TD15351287  Tc5351287  from arbitraramily rfch nceuwitht to famlifstand arbitraramexpuls actah wparttof customarauman

n o t i n i s w  t o  t y .  i v e n

n o t o f  l a w  d o e s w e r e  m u r o p i n g  t o  a t r ,  m o h  w e r v e l  s e t e  a c s t o f   a t  C R C  m u s t t b t  n o t  a d o p a s i v e n
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going to be civil and perhaps criminal consequences that we might not all think are so
wonderful.  But you can’t simply say that we’re going to have treaties for the rest of them
but, of course, they won’t apply to us.  

Statement of Jon O. Newman, 170 F.R.D. 201, 317–18 (1996) (Judicial Conference of the Second

Circuit).  “A central goal of U.S. foreign policy has been the promotion of respect for human rights

. . . The United States understands that the existence of human rights helps secure the peace, deter

aggression, promote the rule of law, combat crime and corruption, strengthen democracies, and

prevent humanitarian crises.”  U.S. Dept. of State, “Human Rights,” available online at

www.state.gov/g/drl/hr/.

The United States cannot expect to reap the benefits of internationally recognized human

rights—in the form of greater worldwide stability and respect for people—without being willing to

adhere to them itself.  As a moral leader of the world, the United States has obligated itself not to

disregard rights uniformly recognized by other nations.  Thus, United States courts act



31

possible non violent second degree robbery of $714.  He was also convicted of a drug offense. 

The total prison sentence he received for all his crimes was 27 to 54 months.  Amicus notes that,

due to the operation of INA section 212(a)(2)(C), petitioner is inadmissible for reentry to the

United States.  Amicus Brief at 3.  His actual sentence is a probable life term of separation from his

home, family, job, and adopted country.  For comparative purposes, a similar sentence (27 to 54

months) would be appropriate under the Federal guidelines for the appropriate offense levels 14,

which carries a sentence of 27 months, through level 21, which bears a sentence of 54 months

(these numbers assume petitioner to be in Criminal History category III, which appears likely
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holding was approved on other grounds in separate Second Circuit and Supreme Court cases.  St.

Cyr v. I.N.S., 229 F.3d 406 (2d Cir. 2000), aff’d sub nom I.N.S. v. St. Cyr, 533 U.S. 289, 121



35

It is not disputed that Congress could override this norm of customary international law if it

chose to do so.  It has not expressed a clear intent to overrule this principle of customary
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