UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

------------------------------------ X EXHIBIT F
JOHN PRISONER (98-A-1234),
: MEMORANDUM,
Petitioner, : JUDGMENT & ORDER
: DENYING PETITION
—agang — : 00-CV-0000
FREDERICK WARDEN, Superintendent of
Peasantville Correctiond Facility,
Respondent.
____________________________________ X
, Didtrict Judge:

The petition for awrit of habeas corpusis denied. No hearing on this matter is necessary. This
memorandum briefly addresses petitioner’ s clams.
|. Factsand Procedural History

[Fill in brief description of crime, charges, evidence, conviction, appellate and
collateral proceedings and results, and claims madein instant petition.]
1. AEDPA

Under the Antiterrorism and Effective Death Penalty Act of 1996 (“*AEDPA”), afederd court
may grant awrit of habeas corpus to a state prisoner on aclaim that was “ adjudicated on the merits’ in
gate court only if it concludes that the adjudication of the claim “(1) resulted in adecison that was
contrary to, or involved an unreasonable application of, clearly established Federa law, as determined
by the Supreme Court of the United States; or (2) resulted in a decision that was based on an

unreasonable determination of the factsin light of the evidence presented in the State court proceeding.”



28 U.S.C. § 2254(d).

An “adjudication on the merits’ isa*substantive, rather than a procedurd, resolution of a
federd dam.” Sellan v. Kuhiman, 261 F.3d 303, 313 (2d Cir. 2001) (quoting Aycox v. Lytle, 196
F.3d 1174, 1178 (10th Cir. 1999)). Under the “contrary to” clause, “afederal habeas court may grant
the writ if the Sate court arrives at a conclusion opposite to that reached by [the Supreme Court] on a
question of law or if the state court decides a case differently than this Court has on a set of materidly
indiginguishable facts” Williamsv. Taylor, 529 U.S. 362, 412—13 (2000) (O’ Connor, J., concurring
and writing for the mgjority in this part). Under the “unreasonable gpplication” clause, “afederd
habeas court may grant the writ if the state court identifies the correct governing legd principle from this
Court’ s decisions but unreasonably applies that principle to the facts of the prisoner’'scase” 1d. a
413. Under this standard, “afederad habeas court may not issue the writ Smply because that court
concludes in its independent judgment that the relevant state-court decision gpplied clearly established
federd law erroneoudy or incorrectly. Rather, that gpplication must dso be unreasonable” 1d. at 411.
In order to grant the writ there must be “some increment of incorrectness beyond error,” dthough “the
increment need not be great; otherwise, habeas relief would be limited to state court decisions so far off
the mark asto suggest judicid incompetence” Francis S. v. Stone, 221 F.3d 100, 111 (2d Cir.
2000) (internd quotation marks omitted).

“[Flederd law, as determined by the Supreme Court, may as much be a generdized standard
that must be followed, as a bright-line rule desgned to effectuate such astandard in a particular
context.” Overton v. Newton, 295 F.3d 270, 278 (2d Cir. 2002); see also Yung v. Walker, No. 01-

2299, 2002 U.S. App. LEXIS 28137 (2d Cir. Aug. 1, 2003) (amended opinion) (district court’s
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habeas decision that relied on precedent from the Court of Appedlsis remanded for reconsideration in
light of “the more generd teachings’ of Supreme Court decisions). The Court of Appedsfor the
Second Circuit has dso indicated that habeas relief may be granted if a Sate court’s decison was
contrary to or an unreasonable application of *a reasonable extension” of Supreme Court
jurisprudence. Torresv. Berbary, No. 02-2463, 2003 U.S. App. LEXIS 16167, at *25 (2d Cir.
Aug. 7, 2003). Determination of factud issues made by a state court “shall be presumed to be
correct,” and the gpplicant “shdl have the burden of rebutting the presumption of correctness by clear
and convincing evidence” 28 U.S.C. § 2254(e)(1).
[11. Exhaugtion

In the past, a Sate prisoner’ s federa habess petition had to be dismissed if the prisoner did not
exhaudt avalladle sate remedies asto any of hisfederd clams. See Rose v. Lundy, 455 U.S. 5009,
522 (1989). “Thisexhaudtion requirement is. . . grounded in principles of comity; in afederd system,
the States should have the first opportunity to address and correct dleged violaions of [a] sate
prisoner’ s federd rights” Coleman v. Thompson, 501 U.S. 722, 731 (1991). The exhaustion
requirement requires the petitioner to have presented to the state court “both the factual and lega
premises of the clam he assartsin federa court.” Daye v. Attorney General, 696 F.2d 186, 191 (2d
Cir. 1982) (en banc).

Pursuant to AEDPA, adigtrict court may now, inits discretion, deny on the merits habeas
petitions containing unexhausted clams—so-called “mixed petitions” See 28 U.S.C. § 2254(b)(2)
(“An agpplication for awrit of habeas corpus may be denied on the merits, notwithstanding the failure of

the applicant to exhaust the remedies available in the courts of the state.”). In addition, the state may
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waive the exhaustion requirement, but a“ State shall not be deemed to have waived the exhaustion
requirement or be estopped from reliance upon the requirement unless the State, through counsd,
expresdy walves the requirement.” 1d. 8§ 2254(b)(3); see also Ramos v. Keane, No. 98 CIV. 1604,
2000 U.S. Dist. LEXIS 101, at *10 (S.D.N.Y. 2000) (state' s failure to raise exhaustion requirement
does not waive the issue).
IV. Procedura Bar

A federd habeas court may not review a state prisoner’ s federd clamsif those clams were
defaulted in state court pursuant to an independent and adequate State procedura rule, “unlessthe
prisoner can demongtrate cause for the default and actua pregjudice as aresult of the dleged violation of
federd law, or demondrate that falure to consder the clamswill result in afundamenta miscarriage of
jugtice” Coleman, 501 U.S. a 750. In determining whether a procedurd bar is sufficient to preclude
habeas review, afederd court must consider as “guideposts’ the following:

(1) whether the alleged procedurd violation was actudly rdied onin the trid court, and

whether perfect compliance with the Sate rule would have changed the tria court's

decison; (2) whether state casdaw indicated that compliance with the rule was

demanded in the specific circumstances presented; and (3) whether petitioner had

“subgtantialy complied” with the rule given “the redlities of trid,” and, therefore,

whether demanding perfect compliance with the rule would serve alegitimate

governmentd interest.
Cotto v. Herbert, 331 F.3d 217, 240 (2d Cir. 2003) (quoting Lee v. Kemna, 534 U.S. 362 (2002)).
State procedurd rules are insufficient to bar federd review of aclam if therulesare not srictly or
regularly followed, see Barr v. City of Columbia, 378 U.S. 146, 149 (1964), are novel and

unforeseeable, see NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 457 (1958), alow

noncomplicance, see Qullivan v. Little Hunting Park, Inc., 396 U.S. 229, 233-34 (1969), or impose
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undue burdens on the assertion of federd rights, see Douglas v. Alabama, 380 U.S. 415, 422-23
(1965). See generally Kermit Roosevelt 111, Light from Dead Stars: The Procedural Adequate
and Independent State Ground Reconsidered, 103 Colum. L. Rev. 1888 (2003) (addressing origins
of the doctrine).

If astate court holding contains a plain statement that a clam is procedurdly barred then the
federa habeas court may not review it, evenif the state court dso rejected the clam on the meritsin
the dternative. See Harrisv. Reed, 489 U.S. 255, 264 n.10 (1989) (“a state court need not fear
reaching the merits of afederd clamin an alternative holding” so long asit explicitly invokes a sate
procedural rule as a separate basis for its decison).

When a dtate court saysthat aclamis“not preserved for gppellate review” and then rules”in
any event” on the merits, such aclam isnot preserved. See Glenn v. Bartlett, 98 F.3d 721, 724-25
(2d Cir. 1996). When a dtate court “uses language such as ‘ the defendant’ s remaining contentions are
ether unpreserved for gppellate review or without merit,” the validity of the daimis preserved and is
subject to federa review.” Fama v. Comm'r of Corr. Svcs., 235 F.3d 804, 810 (2d Cir. 2000).
Where “a gate court’s ruling does not make clear whether a claim was rejected for procedural or
substantive reasons and where the record does not otherwise preclude the possibility that the claim was
denied on procedura grounds, AEDPA deference is not given, because we cannot say that the tate
court’s decison was on the merits.” Suv. Filion, No. 02-2683, 2003 U.S. App. LEXIS 13949 at
*15n.3 (2d Cir. duly 11, 2003) (citing Miranda v. Bennett, 322 F.3d 171, 178 (2d Cir. 2003)). This
congeries of holdings leavesit an open question whether there are “stuationsin which, because of

uncertainty asto what the state courts have held, no procedura bar exists and yet no AEDPA
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deferenceisrequired.” 1d.
V. Certificate of Appealability

A certificate of gppedability may be granted with repect to any one of petitioner’s clams only
if petitioner can make a subgtantid showing of the denid of a condtitutiond right. Petitioner hasa
right to seek a certificate of appealability from the Court of Appealsfor the Second Cir cuit.
See 28 U.S.C. § 2253; Miller-El v. Cockrell, 123 S.Ct. 1029 (2003). The court has taken into
account the rule of section 2253(c)(3) of Title 28 of the United States Code that a certificate of
gppedability “shdl indicate which specific issue or issues satidfy the [subgtantid showing of the denid of
acondtitutiond right] required by paragraph (2).” See also Shabazz v. Artuz, No. 02-2320, 2003

U.S. App. LEXIS 14450, at *15 (2d Cir. July 18, 2003).

VI. Andyssof Clams

[Address each individual claim briefly.]

No other issue open to consideration by this court has merit. See Sumner v. Mata, 449 U.S.
539, 548 (1981) (“a court need not eaborate or give reasons for rgecting clamswhich it regards as
frivolous or totaly without merit”).

Thisopinion complieswith Miranda v. Bennett, 322 F.3d. 171, 175-77 (2d Cir. 2003), and
Rule 52 of the Federal Rules of Civil Procedure.
VII. Concluson

The petition for awrit of habeas corpusis denied.

No certificate of gppedahility is granted with respect to any of petitioner’s clams, petitioner
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having made no subgtantid showing of the denid of a conditutiond right.

SO ORDERED.

Didrict Judge

Dated: , 2004
Brooklyn, NY




