UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

------------------------------------ X EXHIBIT G
JOHN PRISONER (98-A-1234),
: MEMORANDUM,
Petitioner, : JUDGMENT & ORDER
: DISMISSING FOR
—agang — : LACK OF TIMELINESS
: 00-CV-0000
FREDERICK WARDEN, Superintendent of
Peasantville Correctiond Facility,
Respondent.
____________________________________ X
, Didtrict Judge:

For the reasons described below, the petition for awrit of habeas corpusis dismissed astime-
barred. No hearing in this matter is necessary.
l. Law

Congress has set a one-year period of limitations for the filing of an gpplication for awrit of
habeas corpus by a person in custody pursuant to a state court judgment. See 28 U.S.C.
§ 2244(d)(1). Thislimitations period ordinarily begins to run on “the date on which the judgment
became find by the conclusion of direct review or the expiration of the time for seeking such review.”
Id. 8 2244(d)(1)(A). A conviction becomesfinal for habeas purposes when the Supreme Court
“affirms a conviction on the merits on direct review or denies a petition for awrit of certiorari, or when
the [the ninety-day period] for filing a certiorari petition has expired.” Clay v. United States, 123 S.
Ct. 1072, 1075 (2003) (discussing findity in context of federa conviction but noting adso that “the

Courts of Appeds have uniformly interpreted ‘direct review’ in § 2244(d)(1)(A) to encompass review



of agtate conviction by [the Supreme Court]”); see also Sup. Ct. R. 13.

Prisoners whose convictions became find before the effective date of Antiterrorism and
Effective Death Pendty Act (“AEDPA”), April 24, 1996, had a grace period of one year, until April
24, 1997, to file their habeas application. See Rossv. Artuz, 150 F.3d 97, 103 (2d Cir. 1998).

“[T]he didrict court has the authority to raise a petitioner's gpparent failure to comply with the
AEDPA datute of limitation on its own mation.” Acosta v. Artuz, 221 F.3d 117, 121 (2d Cir. 2000).
“If the court chooses to raise sua sponte the affirmative defense of failure to comply with the AEDPA
datute of limitation, however, the court must provide the petitioner with notice and an opportunity to be
heard before dismissing on such ground.” 1d.

In caculating the one-year limitation period, the “time during which a properly filed gpplication
for State post-conviction or other collaterd review with respect to the pertinent judgment or clam is
pending shal not be counted.” 28 U.S.C. § 2244(d)(2).

The “filing of creetive, unrecognized motions for leave to apped” does not tall the statute of
limitations. Adeline v. Stinson, 206 F.3d 249, 253 (2d Cir. 2000); see also Artuz v. Bennett, 531
U.S. 4, 8 (2000) (“[A]n applicationis ‘properly filed when its delivery and acceptance arein
compliance with the gpplicable laws and rules governing filings. These usudly prescribe, for example,
the form of the document, the time limits upon its delivery, the court and office in which it must be
lodged, and the requisitefiling fee. . . . The question whether an application has been * properly filed' is
quite separate from the question whether the claims contained in the gpplication are meritorious and free
of procedura bar.” (emphasisin origind; footnote omitted)).

In addition, the term “pending” in the statute has been construed broadly to encompass al the
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time during which a gtate prisoner attempits, through proper use of state procedures, to exhaust Sate
court remedies with regard to a particular post-conviction gpplication. See Bennett v. Artuz, 199 F.3d
116, 120 (2d Cir. 1999), aff'd, 531 U.S. 4 (2000). “[A] state-court petition is‘pending’ from the
timeitisfirg filed until finally disposed of and further gppellate review is unavailable under the particular
state's procedures.” Bennett, 199 F.3d at 120; Carey v. Saffold, 536 U.S. 214 (2002) (holding that
the term “pending” includes the intervals between alower court decison and afiling in ahigher court for
motions for collatera review). A motion for extenson of timeto file an goped does not toll AEDPA’s
limitations period unless an extenson is actudly granted. See Bertha v. Girdich, 293 F.3d 577, 579
(2d Cir. 2002).

The period of limitations set forth in AEDPA ordinarily does not violate the Suspenson Clause.
See Munizv. United States, 236 F.3d 122, 128 (2d Cir. 2001) (“[T]he Suspension Clause does not
awaysrequire that afirst federd petition be decided on the merits and not barred procedurally”
(quotation omitted)); Rodriguez v. Artuz, 990 F. Supp. 275, 283 (S.D.N.Y. 1998) (AEDPA statute
of limitationsis not, “at least in generd,” an uncongtitutiona suspenson of the writ).

The AEDPA gatute of limitationsis not jurisdictiona and may be tolled equitably. Smith v.
McGinnis, 208 F.3d 13, 17 (2d Cir. 2000). “Equitabletolling . . . isonly appropriatein ‘rare and
exceptiond circumgtances” To merit gpplication of equitable tolling, the petitioner must demondrate
that he acted with ‘reasonable diligence’ during the period he wishes to have tolled, but that despite his
efforts, extraordinary circumstances ‘beyond his control’ prevented successful filing during that time.”
Smaldone v. Senkowski, 273 F.3d 133, 138 (2d Cir. 2001). Although state prisoners are not entitled

to counsd as of right in either New Y ork state collateral or federal habeas corpus proceedings, the
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Court of Appedsfor the Second Circuit has stated that “an attorney’s conduct, if it is sufficiently
egregious, may condtitute the sort of ‘extraordinary circumstances' that would justify the application of
equitable tolling to the one-year limitations period of AEDPA.” Baldayaque v. United Sates, No.
02-2611, 2003 U.S. App. LEXI1S 15063, at *17 (2d Cir. July 30, 2003); compare Smaldone, 273
F.3d at 138-39 (attorney calculation error does not justify equitable tolling).

A certificate of gppedability may be granted with repect to any one of petitioner’s clams only
if petitioner can make a subgtantid showing of the denid of acondtitutiond right. Petitioner has aright
to seek a certificate of appedability from the Court of Appeals for the Second Circuit. See 28 U.S.C.
§ 2253; Miller-El v. Cockrell, 123 S.Ct. 1029 (2003).

II. Application

[Computation of days expired, statutory and equitable tolling.]

Petitioner was not prevented from filing his petition by any State action in violation of the
Condtitution, he asserts no congtitutiond right newly recognized by the Supreme Court, and none of his
clamsrey on facts that could not have been discovered in atimey manner through the exercise of due
diligence. See 28 U.S.C. § 2244(d)(1)(B)—D).

Petitioner does not make a colorable clam that heis actudly innocent of the crime and that the
time bar should therefore be waived.

Thisopinion complieswith Miranda v. Bennett, 322 F.3d. 171, 175-77 (2d Cir. 2003), and
Rule 52 of the Federal Rules of Civil Procedure.

[11. Concluson



The petition for awrit of habeas corpusis dismissed as time-barred.

No certificate of gppedahility is granted with respect to any of petitioner’s clams, petitioner
having made no substantia showing of the denia of a congtitutiond right. Petitioner has aright to seek
a certificate of gppedability from the Court of Appedls for the Second Circuit. See 28 U.S.C. § 2253;

Miller-El v. Cockrell, 123 S.Ct. 1029 (2003).

SO ORDERED.

Didrict Judge

Dated: , 2004
Brooklyn, NY




