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Remarks of Senator Edward M. Kennedy

58th Annual Benjamin Cardozo Lecture at thesociaion of the Bar of the City of New York
November 28, 2007

IGm honored to participate in this special occasion in this Great Hall, and | wish very
much that | could be there in person.

Ités a privilege to introduce this yéaiCardozo Lecturer, Judge Jableinstein. The
annual Cardozo Lecture is one of the naBanost prestigious honors, ang ifitting that its
being given this year by one of thatiords most prominent jurists. Jack Weinstein has graced
the Federal Bench in New York for forty yeaasd is renowned for his intelligence, dedication
integrity,and sense of compassion. His ability and commitment tathare remarkablend
he certainly ranks among the natfinestjurists in the great tradition of Benjamin Cardozo

In many wgs, his life is the story of the American Dre@rhorn in Kansas took a job
in Brooklyn at 17 as clerk for Byrnes Express Trucking Com@aige to manager while
earning his B.A. degree at night at Brooklyn Col@gerved in the Naval Reserve in World War
16 came home to earn his law degree at Columbia, and went on to a brilliant legal career,
including service as a member of the legal teaBrown v. Board of Education

There is hardly any area of the law whichJudge Weinstein has not had a profound
impad far beyond his courtroom in Brooklyn. Whether the issue is torts, civil or criminal
procedure, criminal langr sentencingffendershi s experti se is | egendar
on mass tort litigation involving Agent Orange, asbestos, and tolmutdis textbooks on
evidence and on civil procedure are classics frequently cited by the Suprente Soudtimes

by both the majority and dissenting opinions in the same case.
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In his brilliant career, ha been a superb lawyer, a respected membee dathlty at
Columbia Law School, and for the past four decades an excellent federal j@dgaghout his
extraordinary career, Bealways putte public interest first, and es 6ften been called the
natiorts judicial conscience.

Needless to sayhe Kennedy family haalsorelied on his wise counsel and sound
judgment When my brotheRobert Kennedy as a Senator from New York, he wisely sought
out Jack for legal and political advicespeciallyon date reapportionment in the 1368nd the
political minefield at the New York State Constitutional Convention. When a federal court
vacancy for the Eastern District of New York became available in 1967, Bobby urged President
Lyndon Johnson to nominate Jack, and the rest is history.

| too have frequentlyelied on Jack over the past forty years as a member of the Senate
Judiciary Committee. On issues such as criminal code reform, bail reform, and the federal law
on criminal sentencing, he has always been extremely knowledgeable-aightad.

| commend the City Bar Association for honoring Jack as this@e@ardozo Lecturer.
Benjamin Cardozo would be proud of Jack for aisreeccomplished for theeople of New

York, for thenation and forthe rule of law.I 6 m p r tradute hinonow the Honoable

Jack B. Weinstein.
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Response to Senator Edward M. Kennedy

| am most grateful for Senator Kennéslpverly generous words. It is a matter of great
regret that he could not be here tonight. We had hoped that he would participate in this
discussion, pplying to the Congre&&as | plan to do to judg€d.incolné description of a
governmenfiof, by, and for the people.

Senator Edward M. Kennedy is the modern manifestation of Senator Daniel \@elpster
perhaps Webster was the earlier version of Kenn®édgbster represented Massachusetts during
the years 1827 to 1850, not quite a quarter of a century. By contrast, Edward Kennedy has
represented the Commonwealth for what is nearing half a century.

Lincoln admired Webster. Both would, | believe, havepsuied Edward Kennedy
continuing battle for the oppressed and for the future of our great Republic.

There were three national political figu@sontemporaries of mit&vho beamention
for engaging in our continuing struggle for equality and libertyaflor Their deaths touched the
natiords heart.

President FrankliD. Roosevelis pasing was announced on the lspdaker of a naval
vessel | was aboard at Midway. His work was largely done.

Word of President John Kennedys assassination was commizated to me by the head
of the Nassau County Police, sirlogas then County Attorney. There was an immediate and
pervading fear for our natiém safety. | called together my staff, told them what had happened
and asked them to pray for our countryegtdent Kennedy, then in his prime, was making
contributions of enormous importance to our pedpike death changed the lives of each of us.

When Senator Robelft Kennedy was assassinated |, like others, despaliteai
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worked with him. | antonvinced that were he to have lived, our country would be a better one.
Robert Kenned life was pregnant withnunredized potential for good famany. That too

might have been said tincoln, so shockingly murdered as the nation faced a crisis more
chalenging than the Civil War: peace, reconciliation and integration of the former slaves as free

men and women into our society, economy and political life.



This lecture igledicated to Robert F. Kennedy
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Introduction

My subject is the role of the courts in what Lincoln describedf@owernmat Of, By,
andForthe Peopl& We steer towards our destinatibequal justice for afl guided by
Lincoln glowing verbal constellation. In some ways our judges are veering asecour

Under Article Ill of the Constitution a district judge has, with limited exceptions, the
same powers and responsibilities as an appellate judge in interpreting the law, including the

Constitution® General conclusions on havisi priusjudge$ bothstate and federd interpret

Y ARRY D. KRAMER, THE PEOPLETHEMSELVES POPULAR CONSTITUTIONALISM AND
JupiciAL REVIEW 253(2004) 6 L[Jower court judges now see themselves in relation to the
[Supreme]Court: responsible for interpreting the Constitution according to their best judgment,
but with an awareness that there is a higher authority out there widr ppaverturn their
decision® an actual authority, too, not some abstipebpléwho spoke once, two hundred
years ago, and then disappeadpdBut see, e.gThe AntiTerrorism and Effective Death
Penalty Act of 1996, 28 U.S.@.2254(d)(1) (1996)iiclearly established federal law, as
determined by the Supreme CayrMuhammad U. FaridiStreamlining Habeas Corpus While
Undermining Judicial Review: How 28 U.S&2254(d)(1) Violates the Constitutioh9ST.
THOMAS L. Rev. 361 (2007).

?So far as mst lay people are concerned, the state and federal systems are one judicial
establishment with many courtSeelJack B. WeinsteinCoordination of State and Federal
Judicial System$7 St. JOHNG L. REV. 1 (1982); M. Somjen Frazdexamining Defendant
Perceptions of Fairness ithe Courtroom 91 JuDICATURE 36 (2007) (local courts to determine
general perceptions towards criminal justice systems). | have tried, particularly in mass tort
cases, to cooperate fully with state judges and to coordinate ckir wor example, in the breast
implant cases a judge from another district and | dedi#edertmotions togetherSeeBarry
Meier,Judges Set Up Review Panel for Lawsuit on Imp)&nté. TIMES, Apr. 4, 19965ee, e.g.,

In re Breast Implant Cases, 942%upp. 958 (S.D.N.Y. 1996). In the asbestos cases
coordination was obtained by appointing me to sit in two districtse E. and S. Dist. Asbestos
Litig., 772 F. Supp. 1380 (S.D.N.Y. 1991). In these cases, Justice Helen Freedman of the
Supreme Courtfdhe State of New York and | siat cooperatiorio decide motionsin In re
Zyprexa 04MD-1596, a Multidistrict Litigation assigned to me, special masters and | attempted
to integrate our work with many state courts and administrative agencies. DE$fiégation a
state judge and | appointed the same person to act as a special master/referee to supervise
discovery and settlemenin re New York County DES Litig.142 F.R.D. 58 (E.D.N.Y. 1992).
In criminal cases | have tried to utilize state coartd agencies to reduce unnecessary prison

1



and apply the @nstitution and other laws must, therefore, be addrés¥eédat | have to say
about appropriate judicial policy applies to all judges.

First | want totry to explain why the Cardozcektcture is such an owehelming honor.
Then | will indicate why I think Lincolés words point us to the legal professopolesta®

justice under the lavor all. That will require parsing the wordpeople) fiof,0 fiby,0 andfifor.0

terms.

Cooperation with local social service agencies as part of this integrated view of the court
structure is importantSeeBROOKLYN BUREAU OFCMTY . SERV., FREE, VOLUNTARY COUNSELING
FROM THEBROOKLYN BUREAU oF COMMUNITY SERVICE (pamphlet for litigants in the Eastern
District i nder stresg,offering counseling financed by the Eastern District Civil Litigation Fund
that | founded and financed some years ago). Our Praob@ficce uses local social amdedical
sources extensively.

*Some Constitutions of other nations limit power to decide constitutional isssrBY
D. KRAMER, THE PEOPLETHEMSELVES POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW 250
(2004) @ Bcognizing that constitutional enforcement is mat aever could be like ordinary
legal interpretation, the pe®Yorld War Il constitutions of Europe established special courts, not
part of the ordinary legal system, whose sole function is to review constitutional questions.
Given the high political stain these courts occupy, additional safeguards were added to ensure
an appropriate level of political accountability without needlessly compromising judicial
independence. Appointment to the bench thus typically requires a supermajority in one or both
houses of the legislature, guaranteeing that constitutional courts have a mainstream ideology,
while judges serve terms that are limited and staggered to ensure a regular turnover. In addition,
the constitutions themselves are more easily amendable thanTdwsombined effect of these
innovations is to relieve the pressure a doctrine of supremacy creates by reducing the likelihood
of serious breaches between the constitutional court and the other branches of government, and
by making political correctivesasier to implement when breaches ocyusee alsoBarak
Medina,Introduction: Constitutionalism and Judicial Review in a Rifted Democracy: Symposium
on Jeremy Waldras Law and Disagreemer891IsSRr. L. Rev. 6, 8 (2006) i ierce debate over . . .
the legitimacy of judicial review of validity of legislation); Moussa Abou Ramad&igtes on
Sharita: Human Rights, Democracy, atfte European Court of Human Righ#) ISR L. REV.
156 (2007).

“As law clerk to the great Stanley H. Fuld, Judge and then Qhikgfe of the New York
Court of Appeals, | had ample opportunity to check this conclusse®, e.g.Jack B. Weinstein,
The Honorable Stanley H. Fyloh 2 HISTORICAL SOCIETY OF THECOURTS OF THESTATE OF NEW
YORK 1 (2004).



Some discussion and examples follow on why bow following Lincoln requires: first, an
expansive view of the meaning fjfeopled second, reducing restrictions on access to the courts;

third, clearing barriers to participation in government; and fourth, helping the disadvantaged.



Il. Whyalectu e i n t he AsHkabls S &reatdniHdner Gr e at

When | was law clerk to Judge Stanley Fuld in the 1940s, his chgmliech were next
door inthe Bar Associationwere thoseausticeCardozo once occupied. From time to time
veneration lured mdown to the basement files of the beautiful Albany Court of Appeals to
physically touch Cardoz® manuscripts. Unfortunately, those tactile connections did not
improve my writing.

Before computers, th&ssociatiords enormousibrary was my treasured msrce® After
thelibrary closed for the night | would carry bodksough the back halls to thea® building,
working through the nightrying vainly to measure up to the standards of Cardozo and Fuld. In
the dawn, my manuscript on Faddesk, | wold walk down freskhwashed glistening Fifth
Avenue (the streets were flushed then rather than swept) to our tiny apartment at London Terrace
on 23rd Street, and tlegms of Evie and our wondrofisst born.

As a private practitionewhen | had my tiny fiice on 42nd Street and Lexington
Avenue, it was to this Association that | fled to work on briefs. Hara,y®ung lawyer in the

early fifties | had the privilege of working on committees with Harry TweéaalpnelJack

>With computers, judges novate ready access to the favireasures, and a greater
opportunity to inform themselves about the economic, political and social background of cases
before therinformation necessary to make sound decisi@ee, e.g.Jack B. Weinstein,
Limits on Judge&earning, Speaking and ActidgPart I8 Tentative First Thoughts: How Many
Judges Learn?36ARiz. L. Rev. 539 (1999); Jack B. Weinsteibearning, Speaking and Acting:
What are the Limits for Judgesf CRIMINAL JUSTICEQ CONCEPTS ANDISSUE® AN
ANTHOLOGY 195(Chris W. Eskridge ed., 2d ed. 1997); Jack B. Weinstamits on Judgé
Learning, Speaking, and Acting: Part Il Speaking and Part 11l A¢ctatjJ. DAYTON L. REv. 1
(1994); Jack B. Weinsteihearning, Speakingnd Acting: What are the Limits for Judge77
JUDICATURE J. 322 (1994); Edward K. Chenimdependent Judicial Research in the Daubert
Age 56 DUKE L.J.1263 (2007).



Dykman,Judge Sylvia Jaffiliese and so many other generous lawyers, who persuaded
youngsters like me, through example, that with good luck we might ultimately practice law in
their great tradition, improving society. It was here in the same library and in the nearby NAACP
Legal Defens Fund offices that | contributed menial help to Thurgood MaiGhahm irBrown
v. Board of Educatioand other cases, and did some of the work for Nassau County and the New
York State Democratic Party on one persmre vote and reapportionment.

Enteing this building in the forties and fifties, when we were still heady from having
defeated the tyrants threatening the world, you could almost feel the fluted pillars humming,

Aliberty, equality and justice for adl.



M. Prior Cardozo Lectures

This is the fiftyeighth Cardozo écture. Four particularly resonate with Lindslmvords.
The first was by Chief Justice Earl Warren in 1970 tifldd Men Are Created Equal. His era
abolished forced segregationBnown? outlawed state compelled hougidiscrimination in
Shelley v. Kraemerand gave udlirandaamong other reforms to help bring constitutional
rights to the accuséthrovided for one persoone vote’ struck down miscegenation lajsand
made other powerful and necessary refofm&hief Justice Warren began his Cardozecture
by declaring:

| believe that if Justice Cardozo were here today his concern would be whether . . .

[we] are headed toward the great American ideal expressed in our Declaration of

Independence 194 years ago thatl men are created equal, and that they are

endowed by their Creator with certain inalienable rights, that among these are life,

liberty and the pursuit of happiness.

And he endedilt is not enough merely to open the courthouse doors to everyone. The

proceedings . . . must . . . be open on equal terms to all who enter; otherwise tijastioedis

%Brown v. Bd. of Educ., 349 U.S. 294 (1955), 347 U.S. 483 (1954).
’'Shelley v. Kraemer, 334 U.S. 1,-20 (1948).

8Miranda v. Ariona, 384 U.S. 436, 444 (1966).

Baker v. Carr, 369 U.S. 186, 208 (1962).

% oving v. Virginia, 388 U.S. 1, 12 (1967).

'SeeED CRAY, CHIEF JUSTICE A BIOGRAPHY OFEARL WARREN (1997).

2Earl Warren, Chief Justig U.S. Supreme Court, All Menrd Created Equalhe
Association of the Bar of the City of New York, Bemjia N. Cardozo Memorial Lectu@970),
in 2 BENJAMIN N. CARDOZO MEMORIAL LECTURES921, 926 (1995).
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a sterile one which cannot command the respect we claimddr it.

The second was by my classmate, Columbia Law Professor Jack Greenberg, formerly the
director of the NAACP Legal Defense Fund, whose books and briefs elevated minorities and
their rights. His topic wagLitigation for Social Change: Methods, Limits and Role in a
Democracy* Defending the use of courts to help the oppressed, he conciiitigation for
social change . . . has provided a wagdtsfy the just aspirations tifose who have been
unable to get things done through other channels of goverritient.

The third was by Justice Ruth Bader Ginsberg, a former student of minell@adwe at
Columbia whose topic wadAffirmative Action: An International Human Rights Dialoga@.

She supportedaffirmative action, as anchored in the Universal Declaration of Human Rights, as
the idea is unfolding in the United States, and elsewheheiworldd'’ As she put itfiw] e are

the losers if we neglect what others can tell us about endeavors to eradicate bias against women,
minorities and other disadvantaged groafs.

Her view is supported by the historical fact that the State Departmetih@Department

131d. at 938.

“Jack Greenberg, Litigation for Social Change: Methbifsits and Role ira
Democray, The Benjain N. Cardozo Memorial Lectu@973),in 3 THE ASSOCIATION OF THE
BAR OF THECITY OF NEW Y ORK, BENJAMIN N. CARDOZO MEMORIAL LECTURES999 (1995).

9d. at 1053.

®Ruth Bader Ginsburg, Assoc. Justice, U.S. Supreme Court, Affirmative Action: An
International Human Rights Dialogue, The Benjamin Cardozo Memorial Lecture (i929%),
CARDOZOL. REV. 253, 260 (1999).

1d. at 253.

8d. at 282.



of Justice understood that legal segregation b&owe/n hurt our image and hobbled our
diplomacy around the world. This was an important factor, | believe, in the goveéament
support ofBrown'® We are increasingly a part of the worldt only in our economy, but in our
law of civil and humanights. The impact of Westerntten®® o0 b j e thé deathnpsnalty o
may well have contributed to acceptance of Supreme Court degsaribitingit for those
under eighten and for the mentgidisabled®

Finally, there was Eric Holder, Jr., in the filyird Cardozd_ecture in 2001 ofiThe
Importance of Diversity in the Legal Professish.His history of modern efforts to provide an
integrated bar devoted to helping the disadvantagesiwitid a Lincolnesque pleé, implore
you to join together in making the elusive dreandGiie Americéa concrete realitg®® He
rightly warned that substantive rights cannot help the disadvantaged poor without skilled legal
help.

Now to Lidngideali6s gui

MARY L. DubziaK, CoLD WAR CIVIL RIGHTS: RACE AND THE IMAGE OF AMERICAN
DEMOCRACY 9 (2000; see alsdBeharry v. Reno, 183 F. Supp. 2d 584, 597,-62060305
(E.D.N.Y. 2002) revdd on other grounds329 F.3d 51, 53 (2d Cir. 2003) (relying on
international treaties to defend the rights of aliens the government sought to deport).

2% ERMIT ROOSEVELTIII, THE MYTH OF JUDICIAL ACTIVISM 157-60 (2006); (discussing
reference to foreign law iRoper v. Simmon$43 U.S. 551 (2005) amtkins v. Virginia 536
U.S. 304, 316 n.21 (2002)).

IEric Holder, Jr., The Importance of Diversity in the Legal Profession, TheuBénj
Cardozo Memorial Lecture (2001, 23 CARDOZOL. REV. 2241 (2002).

221d. at 2251.



V. AOf , 0 ABy, 0 and AForo the APeopl eod

Abraham Lincoligs concluding words in his Gettysburg Address wéf@overnment of
the people, by the people, for the people, shall not perish from the@afttthis speech he
encapsulated the vaary history of this country. He integrated its founding documents, the
Declaration of Independence and the Constitution. He defined our ideals. He plotted the future
course of our law.

The phrase itself was not coined by Lincoln. An abolitionisapher, Theodore Parker,
often used the refraifigovernment of all, for all, and by aft* Senator Daniel Webster relied

upon similar languag®,as did otheré®

2ABRAHAM LINCOLN, Address Delivered at the Dedication of the Cemetery at Gettysburg
(1863) in ABRAHAM LINCOLN: His SPEECHES ANDWRITINGS 734 (Roy P. Basler ed., 2d ed.
2001).

4GARY WILLS, LINCOLN AT GETTYSBURG THE WORDS THATREMADE AMERICA 107
(1992);PHiLiP B. KUNHARDT, JR., A NEW BIRTH OF FREEDOM: LINCOLN AT GETTYSBURG60-61
(1983); BENJAMIN BARONDESS THREELINCOLN MASTERPIECES COOPERINSTITUTE SPEECH
GETTYSBURGADDRESS SECONDINAUGURAL 41 (1954) (suggesting that the origins of the phrase
originated froone o f P ar )kMIgHAEISLING, &/HAMONG@ N BELIEVED 46 (2004)
(quoting Parkera welkknown nineteenth centuBostonian, as having writteffdlemocrag is
direct selfgovernmentover all the people, for all the people, by all the pedpleee also
GABOR BORITT, THE GETTYSBURGGOSPEL THE LINCOLN SPEECH THATNOBODY KNOWS 256 ff.
(2006) foting thatthe phraséi bthe people, by the people, for the pko was caught in all
press accoun as well as the extant texts).

25

[ Li n c oohclusios ¢choed not only Weemmsife of Washingtonbut
words memorized by generations of children from their reddsosne of the best
known words of American historyand of Lincolris youth, the conclusion of
Websteés 1830 reply to South Caroli@aRobert Hayne in the Senate, denying that
the U.S. government was @ eatur® of the states. It wagihe peoplés
government) Webster had said) nde for the people, madey the people, and
answerable to the peopde.



Lincolné use made the phrase iconic. He relied upon the iof@giby,o fifor,0 and
fipele,0 not only fortheir alliterative quality, but for their historic truth and analytic power.
This was a speedhamong the greatest ever delivebedly a skilled lawye? summarizing in
less than a thousand words the history, guiding principles and ftittlvis aation. We must not

forget that Lincoln was a poet and a prophietthe Old Testament traditiof The words

GABOR BORITT, THE GETTYSBURGGOSPEL121-22 (2006);see, e.g.1 CLAUDE M. FUESS DANIEL
WEBSTER379 (1968) (quotinba ni el Webster s Second Sematpl y t o
debatevhere Webster defenddige supremacy of the Union states, declaring thatakienal

government igi @opular government, erected by the people; those who administer it,

responsible to the peoeid. at 382 {i A] popular government, founded in popular election,

directly reponsible to the people themselgesLincoln was aware of, and affected by,

Webstets speech SeeROBERTREMINI, DANIEL WEBSTER THE MAN AND His TIME 331, 374

(1997);see alsaMICHAEL LIND, WHAT LINCOLN BELIEVED 46 (2004):BENJAMIN BARONDESS
THREELINCOLN MASTERPIECES COOPERINSTITUTE SPEECH GETTYSBURGADDRESS SECOND

INAUGURAL 41 (1954).

26 John L. Haney discusses in great detail how various historical figures have used
different formulations of the phragef the people, by the people, for the pedpleor example,
Justice Joseph Story, in his 1833 b@kTHE CONSTITUTION, describesia government like ours
founded by the people, and managed by the peoptehn L.Haney Of the People, By the
People, For the Peopl838Proc. AM. PHIL. Socdr 359, 364 (1944). Hanewlso quotes Chief
Justice John Marshétl majority opinion irM6 Cul | oc h ,¥7 U.SMA6 ($8L%, wikre
Marshallfiwrote dtlhe government of the Union is emphatically and truly a governofeéhe
people. In form and substancemanatesromthem. Its powers are grantbgthem, and are to
be exercised directlyn them andor their benefitd @. at 363. Haney cites President James
Monro&s FOURTH MESSAGE TOCONGRESS delivered in 1820; Monroe wrotda government
which is foinded by, administered for, and is supported by the péofileat 36364.

?'See, e.g DORISKEARNS GOODWIN, TEAM OF RIVALS 14952, 17375 (2005) (discussing
Lincolnés reputation on the circuit and in large patent case).

28

As Lincoln drew near the dnof the Second Inaugural, his prose had the
timbre and reverberation we associate with great poetry. We may speak ofasincoln
finest prose as a kind of poetry. The meter in Ling®kords was never as
consistent as it is in most poetry. It variedifircegular to irregular. His language
and style became more metrical as his words became more emotional.

Lincolnés writing resembled poetry in part besaune was writing for the ear.

10



fipeopleg fof,0 fby,0 andfiforo are oracular, delphic, shining with light and hope, yet
tantalizingly vague, with meaning sometimes obsdumuch like the chameleon phrafése
process) ficruel and unusual punishmenandfirule of lawd® that continue to inspire, intrigue
and puzzle us.

In a sense, Lincoln restated for our courts and judges the equivalent of the Golden Rule.
They reflet our aspirational goals as well as the mundane \udds of our cour desiderata |
emphasize to my new clerks each year: we are here to help litigants, lawyers and the public;
persons before us in any criminal and civil matter must be treated witletrebed dignity must
be preserved; we exist to serve the people to whom we owe allegiance and assistance in
preservingheir government antheir control of it fortheir benefit.

Whether the guidance of Lincoln, with its evocation of Jeffaisbrtterself, can

overcome what Justice Brandeis referred to as the ciiimerse of bignes&®* with its

RONALD C.WHITE, JR., LINCOLNGS GREATESTSPEECH THE SECONDINAUGURAL 156 (2002).

29GABOR BORITT, THE GETTYSBURG GOSPEL 122 (2006) fiin the Bible, Lincoln had read
many a time in the Book of Proverli#Vherethere isno vision, the people perighHe was
providing a visiondor us, the livingdnot the dead) (emphasisn original), see alsol Jeremiah
17 @[S]peak unto them all . . . be not dismayed at their faceg).. . .

%5eeAdrian Vermeule|nstrumentalisms120HARV. L. Rev. 2113, 2132 (2007)
(reviewing Brian Z. TamanchaAw AS A MEANS TO ANEND: THREAT TO THERULE OFLAW
(2006))(noting that it is possible, but unlikely, thiatarious strands of legal realism will in the
long run fatally undermine or corrode the internalized sense of legdbiideing by officials
and the public that is part of what we dak rule of lawod) (footnote omitted); Jack B.
Weinstein,Religion and Sentencing in the United StagTouroL. Rev. 53 (forthcoming
2007) (internalized enforcement of law in religion and secular life).

31Seel ouis D. BRANDEIS, THE WORDS OFJUSTICE BRANDEIS, reprinted inFAMILIAR
QUOTATIONS 833a (John Bartlett ed., 14th ed. 1968)Here is in most Americans some spark of
idealism which can be fanned into a flame . . . . the results are often extraotjlinary.
11



concomitant arrogance of office and position, remains open to question. Some of the points
where the issue arises are touched upon below.

History to Gettgburg

Without denigrating the work of leaders like Madisbthe preeminent&unders for me
are Washington, Hamilton and Jeffer8oWashington, for character; Hamilton, for rational
economics” and Jeffersori? for defining the central aspiratioti our society, equal rights for
all.*®> The great monumenisn t h e n a to UeffersdrsandcLimqo|imather than to
Hamilton, suggest that it is Jeffersontime Declaration of Independena®io epitomizes our

natiorts deepesyearnings and who inspiredrigoln.

¥2See generallfRALPH KETCHAM, JAMES MADISON: A BIOGRAPHY (1990); RICHARD
LABINSKI, JAMES MADISON AND THE STRUGGLE FOR THEBILL OF RIGHTS (2006); THE FOUNDING
FATHERS. JAMES MADISON, A BIOGRAPHY INHis OwN WoRDs (Merrill D. Peterson, ed., 1974).

%3THE LAW PRACTICE OFALEXANDER HAMILTON (JuliusGoebel, Jr., ed., 1964 & 1969);
RON CHERNOW, ALEXANDER HAMILTON 344-45(2004);seeSymposiumOn Capitalism and
Democracy5 DAEDALUS, Summer 2007.

Benjamin Franklin, entrepreneur, scientist and communitarian, is probably best placed in
the Hamilton campSee generallWWALTER ISAACSON BENJAMIN FRANKLIN : AN AMERICAN LIFE
(2003). Franklin represents that great American-elianging synthesis among successful
private capitalism (he made a fortune quickly), government and private philanthropic concern for
the publicbdés welfare (his municipal fire depa
known), and emphasis on learning and technology as a base for the economy (his writings,
eyeglasses, stove, and experiments with electricity were celebrdeghce and provided a base
of respect that led to vital loans to the new republ@ge, e.gid.; WALTER ISAACSON
BENJAMIN FRANKLIN READER (2003).

**susan Dunpintroductionto SOMETHING THAT WILL SURPRISE THEWORLD: THE
ESSENTIALWRITINGS OF THEFOUNDING FATHERS 7-8 (Susan Dunn ed., 2006) (discussing radical
theory of Jefferson, practical stable sense of Hamiltorfidredmiddle ground between theory
and experienceof Washington) (emphasis omitted).

35JEFFREYB. MORRIS& RICHARD B. MORRIS, ENCYCLOPEDIA OF AMERICAN HISTORY
1056 (7th ed. 1996).

12



Sean Wilentz summed up Linc@inbias towards Jefferson this way:

As he transformed himself from a Henry Clay Whig to a Republican to a national
leader, Lincoln found himself pulled more than ever to the ideas and the figure of
Thomas JeffersonfiAll honor to Jeffersom,he wrote in 1859, who in the midst of

the War of Independence had hadfib@olness, forecast, and capagityintroduce

the great truth of equalitfiapplicable to all men and all timéshat would forever
stand asfia rebuke ad a stumbling block to . . . 4@ppearing tyranny and
oppressiora For all of his inconsistencies and hypocrisies, Jefferson had not only
pronounced what Lincoln calléthe definitions and axioms of free sociétyut, in

the 179@ and after, had pubhém into practice, winning over, encouraging, and
giving a measure of real political influence to the city and country democracies that
had emerged out of the American Revolutidn.

Certainly, for Lincoln it was Jeffers@mDeclaration of Independentet was the

natiorts foundation documerf. As Harry Jaffgut it:

38gEAN WILENTZ, THE RISE OFAMERICAN DEMOCRACY: JEFFERSON TALINCOLN 790
(2005). Jacksonian developments were critical in Lir@satmaturing views.

Organized as a movement of reform to eliminate a perceeeadescence of
privilege, the Jacksoniacombined the evolving city and country democracies into a
national political force. They also created a new kind of political party, more
egalitarian in its institutions and its ideals than any that had pkitedeabashed in
its disciplined pursuit of power, dedicated to securing the sovereignty that, as its chief
architect Martin Van Buren observdibelongs inalienably to the people.

Id.at 791 Lincoln made frequent references to Jefferson in hisngs. ABRAHAM LINCOLN,
His SPEECHES ANDWRITINGS 833 (Roy P. Basler ed., 2d ed. 2001).

3 The Gettysburg Address both evoked the principles undetlysm@eclaration of
Independencand reimagined them to address the contemporary co@teottfreedomifom
colonial rule, but individual liberty and equality for a greater class of persons. Harry V. Jaffa,
Abraham Lincoln and the Universal Meaning of the Declaration of Independeanies
DECLARATION OF INDEPENDENCE ORIGINS AND IMPACT 37 (Scott Douglas&erber ed., 2002).
George P. Fletcher argues that the Gettysburg Address servesiaredmeble to the [new]
constitutional order . . . of nationhood, equality, and democracy GEORGEP.FLETCHER, OUR
SECRETCONSTITUTION: HOW LINCOLN REDEFINEDAMERICAN DEMOCRACY 33 (2001). Lincoln
considered the Declaration of Independence, not the Constitution, his strongest influence, stating
thatiil never had a feeling politically that did not spring from the sentiments embodied in the
Declaration of Independeao Id. at36. In his critique of the Supreme Canired Scott v.

13



The Gettysburg Address is the consummate epitome of a goanteiry of Lincolids
thought and expression. In the same 1859 letter in which Lincoln called the great
proposition of humarqualityfian abstract truth, applicable to all men and all titnes,

he also declared that tifiprinciples of Jefferson are the definitions and axioms of
free societyo Lincoln, like the generation of the Founding, believed that those
principles were grouted in reason and natufe.

The Founders were well aware of historical underpinnings of the inclusive meaning of the

concepffipeopl®in a democracy’

Sandforddecision, 60 U.S. 393 (1856), Lincoln emphasized the inclusive language of the
Declaration of Independence. He railed against the Supreme Gatimg that Chief Justice
Taney fladmit[ted] that the language of the Declaration is broad enough to include the whole
human familyp and that the founding fathefimmeant to set up a standard maxim for a free
societyd Harry V. JaffaAbraham Lincoln and the Universal Meaning of theel2eation of
Independence, iMHE DECLARATION OF INDEPENDENCE ORIGINS AND IMPACT 34 (Scott Douglass
Gerber ed.2002).

3HARRY V. JAFFA, A NEw BIRTH OF FREEDOM: ABRAHAM LINCOLN AND THE COMING OF
THE CiviL WAR 80 (2000). Note also reliance ddeffersois lead in excluding slavery from the
territories of the Old Northwest . . . [and] within the northerrtipos of the Louisiana
Pur ¢ hRGARD @RWARDINE, LINCOLN: A LIFE OFPURPOSE ANDPOWER 29 (2006).

%9James McPhersoithe Art of Abraham Linco|mN.Y. Rev. oF Books, July 16, 1992.
Pericles, the progenitor, sought to invoke Athenian pride across class and social divisions.
Minimizing class distinctions, he charged all citizens, irrespective of wealth and status, to serve
the citystate.2 THUCYDIDES, PLUTARCHG CIMON AND PERICLES165, 1707 (Bernadotte Perrin,
ed. & trans., Charles Scribr@eiSons 1910) (431 B.C.E.). James Madison read Thucydides in his
native tongue.ROBERTKETCHAM, JAMES MADISON, A BIOGRAPHY 45-46 (1st paper. ed. 1990).

John Lake powerfuly arguedagainst the Crowis discriminatory treatment of its
subjects.JOHN LOCKE, A LETTERCONCERNING TOLERATION 26 (James H. Tully ed., Hackett
Publishing Co. 1983) (1689).

In the eighteentkentury, Sir William Blackstone wrote extensively both the nature
and the application of legal rights and expanded upon Esgkenciples of fair and just
governance. He argued that a person subject to British law retained inalienable rights
irrespective of race or religion and rejected limitinditggbased on whether a person was a
fislave . .. negro. . . jew, a turk or a heatberhe full quotation reads:

And now it is laid down, that a slave or negro, the instant he lands in England,
becomes a freeman; that is, the law will protect himeérethjoyment of his person,
his liberty, and his property. . . . The law of England acts upon general and extensive
principles: it gives liberty, rightly understood, that is, protection, to a jew, a turk, or a
14



Effect Since Gettysburg

The American system can be divided into three almost equal discrete tiowspe
During the years that Lincoln referred tofsur score and severfrom inception to Gettysburg,
our political and economic systemwerebeing established, with slavery an increasing issue of
conflict between aspiration and reality.

In the postCivil War period there was the enormous expansion of the economy. The
Supreme Court generally restricted freedom in fact to the former slaves by largely gutting the

Fourteenth Amendmefitand, by striking down child labor and ettprotective laws, prevéng

heathen, as well as to those who profess tieereligion of Christ. . .[T]he slave is

entitled to the same liberty in England before, as after, baptism; and, whatever service
the heathen negro owed to his English master, the same is he bound to render when a
christian.

WILLIAM BLACKSTONE, 1 COMMENTARIES ON THELAWS OFENGLAND: OF THE RIGHTS OF
PERSONS*412-13; see alsalohn C.P. Goldberdhe Constitutional Status of Tort Law: Due
Process and the Right to a Law for the Redress of Wydnigs&/ ALE L.J. 524, 54142 (2005).
Lincolnés legal educan included studying BlackstoéeCommentaries Lincoln wrote that
Blackstoné Commentariesvere essential reading ffpobtain] a thorough knowledge of the
law.0 John J. DuffA LINCOLN: PRAIRIE LAWYER 8, 1517 (Rinehart & Co., Inc. 1960).

Thomas Paie, an ideological contemporary of the drafters of the Declaration of
Independence, championed the same principles as Locke and Blackstone in his campaign for
universal male suffrage. Paine challenged the aristocratic tradition of British parliamentary
pdlitics by demanding that the peof@egarticipation in government should not be restricted
based on inheritance, classwgalth. THOMAS PAINE, DISSERTATION ONFIRST PRINCIPLES OF
GOVERNMENT, reprinted inRIGHTS OFMAN, COMMON SENSE ANDOTHER POLITICAL WRITINGS
401 (Mark Philip ed., Oxford Univ. Press 1995) (1795). Paine himself was prosecuted for
sedition and libel in a political show trial. His defense argued that Paine, and other British
reformers, constituted the ideological heirs of Loakdothers His defense attorney, Thomas
Erskine, quoted at lengfiirom John Milton, John Locke and David Huarte argue that Paine
and his contemporaries weigart of a long and respectable British tradition of political
enquiryo John Barrell & Jon Medntroductionto 1 TRIALS FORTREASON ANDSEDITION: 1792
1794xviii (John Barrell & Jon Mee eds., Pickering & Chatto 2006).

*9SeeCivil Rights Cases, 109 U.S. 3,-26 (1883);KATHLEEN M. SULLIVAN & GERALD
15



the protection of more vulnerable people by legislatites.

The third period began just before World WarAl first, there wasn extraordinary
blooming of the constitutional and statutory rights of the peollav, we are currently
experiencing falling back from that advance in civil and human rights.

At times our courts have swung widely off course as Ditd Scottin the 1850%
excluding Blacks from citizenship; the pasar Civil Rights Case' that narrowed the
Fourteenth Amendmedst plomise of equality and due process for all to almost nothing; the 1896
Plessy v. Fergusoopinion,which relegated Blacks to a separate and unequal Staanst cases
striking down protection of workers before the New D8al.

We steadied on course in thedalie of the twentieth century, particularly wBnown |
am struck by how optimistic we were in the p@dgbrld War Il years, when the American Civil
Liberties Union saw published in 1971 in honor of its Fiftieth Anniversary a book edited by
Professor Nanan Dorsenwith over thirty leaders describing greatly broadened rights of the

peopld from noncitizens to voteré®

GUNTHER, CONSTITUTIONAL LAW 680-83 (16th ed. 2007).
“Isee. e.g.Lochner v. New York, 198 U.S. 45, 55 (1905).
“Dred Scott v. Sandford, 60 U.S. 393 (1956).
%3109 U.S. 3, 246 (1883).
44163 U.S. 537, 5552 (1896).

K ATHLEEN M. SULLIVAN & GERALD GUNTHER, CONSTITUTIONAL LAw 371-75 (16th ed.
2007).

**THE RIGHTS OFAMERICANS, WHAT THEY ARECWHAT THEY SHOULD BE (Norman
Dorsen ed., 1971 he Right to Equal Educational OpportunitiRobert L. Carterto Equal
16



Beginning towards the end of the twentieth century our courts again began to ignore
Lincolnés prophecy. My critical views of this devploent do not imply any lack of respect for
the technical skills of present judges. But, despite our legal scholarship, are we losing sight of
what Lincoln defined the duty of our courts towards the people of this great country and their

democratic governent?’

Employment OpportunityMichael I. Sovernto Housing- Frank I. Michelmanto Welfare-
Edward V.Sparerto Special TreatmentGraham Hughedp Legal ServicesJerome J.
Shestackof Consumers Philip G. Schragto a Habitable EnvironmentEva H. Hanks & John
L. Hanks,to Vote- James C. Kirby, Jrtp Participate- Howard I. Kalodnerto Protest Thomas
I. Emersonpf Associatio - Nathaniel L. Nathansomg Publish- Harry Kalven, Jr.pf Access to
Mass Media John de J. Pemberton, &f Privacy- Kent Greenawalto Religious Liberty Leo
Pfeffer,to Control the Use of Oide Body- CharlesLister,to Use Alcohol and DrugsPeter
Barton Huttto Travel- Leonard B. BoudinThe Rights of Suspecténthony G. Amsterdam,
Criminal Defendants Daniel A. RezneclkPrisoners- Philip J. HirschkopJuveniles Daniel A.
RezneckMental Patients Bruce J. EnnisSelective Service Registrantslichael E. Tigar,
Women Pauli Murray,Teachers and Professor®illiam W. Van Alstyne Students Roy
Lucas,Unions and Union MemberLClyde W. SummersServicemen Edward F. Sherman,
Aliens- Edward JEnnis.

“’Seelack B. WeinsteirEvery Day $ a Good Day for a Judge to Lay Down His
Professional Life for Justic&2 FORDHAM URB. L.J. 131 (2004) (discussing the obligation of the
judge to speak out against injustice); Symposidiaeis in the Courtroont:essms from the
Conduct of Lawyers kbder the Third Reich and Vichy, Fran&l Brook. L. Rev. 1121, 1128,
115458 (1995) cf. Fred KaplanChallenging the General$|.Y. TIMES MAG., Aug. 26, 2007, at
33 (reporting on junior officeéaomplaints that genals did not speak up about inappropriate
tactics in Iraq).

17



V. Appropriate Modesty \thout Abnegation

In considering the roles of judges, the constitutional psase€ongress and the
President must be given weight when construing the Constituliamappropriate to concede
that the judgea®functon in defining the law is a relatively minor one compared to that of the
legislature and executive. Humility is called for. The asuysbwers to modify rules of
substance or even of procedfr@re relatively slight, usually through small steps in iittlial
cases. As Cardozo instructed us, judgede changes primarily consist of filling in interstitial
areas of the laW? Nevertheless, the speed and direction in which a judge tries to move the law
will be substantially affected by the judgeview of aur countrys ideals, as well as by his or her
own experience and philosophy.

Cardozo recognized théthe choice [of rule] that will approve itself to [the] judge . . .
will be determined largely by his conception of the end of thedt4viHe was pragmat,

conforming the law where possible to what he saw as the gemgleds® In Judge Posné&

*8Jack B. WEINSTEIN, REFORM OFCOURT RULE-MAKING PROCEDURES(1977).

“SANDREWL. KAUFMAN, CARDOZO 213, 250 (1998). Kaufman traces the thought to
Holmes without attribution by Cardozadd. at 638n.58. BENJAMIN N. CARDOZO, THE NATURE
OF THEJUDICIAL PROCESS113-14 (1921) (a judgélegislates only between gaps. He fills the
open spaces in the law. How far he may go without traveling beyond the walls of the interstices
cannot be staked out . 0); see alsdMichael Marks CohersayingfiExcelsioo to Stanley H.
Fuld, 104CoLum. L. Rev. 265, 265 (2004)i{Stanley Fuld was a good jumper. . . . He was not
afraid to make large leaps. But what enabled him to maximize his talent was, | believe, an
undestanding that the smaller the jump was, the more likely the result would be persuasive and
soundo).

*’RICHARD A. POSNER CARDOZO: A STUDY IN REPUTATION 53 (1990).

>l1d. at 93;ANDREW L. KAUFMAN, CARDOZO 135 (1998) fiFocus on the facts, adaptation
of dodrine to social conditions, emphasis on reason and a sense of justice, respect for the role of
the legislature in lawmaking . were all notable elemend.
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phrasefiCardozds project [was] making the law serve human rather than mandarindigeds.
f[{H]is judicial program [was] bringing law closer to the (informedjHlawyerts sense of justice
..., recognizing both the inherent and the contingent shortcomings of the legislative @sfocess.
Like thefbest judges hefiwanted to change the law[sT’

Making policy by exercising the power of construing the Congiitdt rather than by
interpreting amendable statudesan be dangerous and contrary to our assumption that the
people are the ultimate arbiters of our democradgonstitutionally based decisions can tie the
hands of our democratically selected legislatumsch are constrained to follow the Caisrt
interpretation of fundamental law. As one of his biographers summarized GCareezaes on
the matter:

Judicial restraint, Cardozo believed, was a way of recognizing the provisional,

contingent nature of paymaking. Judges must accept a new statutory formulation

if it fis one that an enlightened legislature might act upon without affront to jastice.

Whenever the issue was one on whinten of reason may reasonably difédne
said,fithe legislature must ke its wayo*®

*?RICHARD A. POSNER CARDOZO: A STUDY IN REPUTATION 107 (1990).
>3d.

*d.

Sed ARRY D. KRAMER, THE PEOPLETHEMSELVES POPULAR CONSTITUTIONALISM AND
JupicIAL REVIEW (2004) (stressing popular rather than court control over constitutional
interpretation).

°% RICHARD POLENBERG, THE WORLD OFBENJAMIN CARDOZO: PERSONALV ALUES AND
THE JUDICIAL PROCESS196-96 (1997) (quoting Barnett v. Wells, 289 U.S. 670, 679 (1933) and
Williams v. Baltimore, 288 U.S. 36, 101 (1933)). In January 1935 when the Supreme Court
declared invalid the first New Deal measure it considered, Cardozo was the sole dissenter.
Panamarefining Co. v. Ryan, 293 U.S. 388, 438 (1935). He did, however, vote with a
unanimous court to strike down the National Industrial Recovery Act. A.L.A. Schechter Poultry
Corp. v. United States, 295 U.S. 495, £31(1935).
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The difference between the effect of legislative and constitutional interpretation was
illustrated recently by a fivéo-four decision limiting by statutory interpretatioof the statute of
limitations, workersrights to comperation forgender discriminatio®’” Congressan overrule
the decision by clarifying legislation. Card@gosition in recommending the establishment of
the New York Law Revision Commissirand in helping establish the American Law Institute
reflected his undetanding that when the coudismall steps in@apting the law were not
enougltd or were in the wrong directidnlegislationand basic reform were required.

Because oftare decisisgonstitutional precedents are understood to be less amenable to
change eveby the Courtand in the short runthe Courds rulings are immune from legislative
modification®® To some it may seem strange that some members of the present Court tend to
ignore thestabilizingweight of precedent when recent deaisianterfere wittconservative
programmatic agendas.

As Justice William ODouglas put it in his Cardozcektture orStare Decisis

This search for a static secufiiy the law or elsewhe€ds misguided. The fact is

that security can only be achieved through constaahge, through the wise

discarding of old ideas that have outlived their usefulness, and through the adapting

of others to current facts. There is only an illusion of safety in a Maginot Line.

Social forces like armies can sweep around a fixed posittbmake it untenable. A

position that can be shifted to meet such forces and at least partly absorb them alone
gives hope to security. | speak here of lbeign swings in the law. | do not suggest

>’Ledbetter v. Goodyear i & Rubber Co., Inc., 127 S. Ct. 2162 (2007).
*SANDREW L. KAUFMAN, CARDOZO 630 n.50 (1998).
*d. at 160, 173L75, 287, 473.

60See e.g, MICHAEL J.PeERRY, THE CONSTITUTION, THE COURTS AND HUMAN RIGHTS,
164 (1982)see alsMichael J. Perrgs forthconing book, ch. 2 (2007).
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thatstare decisiss so fragile a thing as to bow beéaevery wind*

Controversies about how the courts should exercese lowers in interpreting the
Constitution are not neW. Jeffersoiis battle withMarshall over the limits on the Co@stpower
still reverberate§® Marbury v. Madisofs assumption ahe right to declare legislation
unconstitutional has been described with some justificatigia aslitical coup of the first
magnitude>®*

Experiencés Effect on Justice: Fact, Law and Emp&thy

For trial and intermediate appellate judges constitutiquaktions are rare. Their

®lilliam O. DouglasAssoc. Justice, U.S. Supreme CoBtgre Decisis, The Benjamin
Cardozo Memorial Lectur@949) in 1 THE ASSOCIATION OF THEBAR OF THECITY OF NEW
Y ORK, BENJAMIN N. CARDOZO MEMORIAL LECTURES267 (1D5).

62

As alegal system grows, the remedies that it affords substantially proliferate,
a development to which the courts contribute but in which the legislature has an even
larger hand. There has been major growth of this kind in our system and | dare say
there will be more, increasing correspondingly the number and variety of the
occasions when a constitutional adjudication may be sought and must be made. Am |
not right, however, in believing that the underlying theory of the dipatsicipation
has not charggd and that, indeed, the very multiplicity of remedies and grievances
makes it increasingly important that the theory and its implications be maintained?

Herbert WechsleiToward Neutral Principles of Constitutional La®3HARV. L. REV. 1, 7
(1959) (foohotes omitted).

63SeeBRUCEACKERMAN, THE FAILURE OF THE FOUNDING FATHERS. JEFFERSON
MARSHALL, AND THE RISE OFPRESIDENTIAL DEMOCRACY (2005) ([A] decade of grim
institutional struggle between the men of 1800 and the men oH1@8Wveen the president,
whose mandate from the People was backed by Congress, and the Court, whose mandate was
backed by a piece of paper. Atthe end of our story, neither side would gain total @jictory.

*4d. at 222.
%5jack B. WeinsteinThree Gates to Justic86 LITIG., Winter2000,at 3.
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decisions deal mainly with thaetailsof more mundanessues There are three elements of a just
decision: facts, law and empattfy.

Facts

Determination of the facts is seldom easy. Theduecpnstitutionally based fatinding
primacy demands a measure of forbearance on the part of judges. We cannot forget that, because
of our narrow life experiences, our ability to draw appropriate inferences from the evidence in the
cases before us is limited. Whenever it is arguappropriate, we should allow the matter to go
to the jury, reserving the right to set aside its decision if there proves to be no rational basis for
the verdict. Not only is this the fairest approach in most cases, but it also provides litigants with
somehing most desii@ a chance to be heard and a judgment by their fairly selected peers.

Increasingly complex science, techogy, and communications issug®vide intriguing
prospective fact issues. Judges have an obligation to try to understand velpgieisihg in our
real world” in order to find and help juries find the facts. As my first law clerk, Professor
Margaret A. Bergemwarns us:

The courtéhandling of causation issues in toxic tort cases reveals a paradox.
On the one hand, since 1993 witlea Supreme Court decid@dubert the first of
three opinions on the admissibility of expert testimony, toxic tort litigation has

seemingly functioned as a subcategory of evidence law. Plaintiffs cannot prove that
defendants pharmaceuticals or chemisataused their damaged health without

®David C. Wrobel, Book Review of Markus Dirk Dubb&@he Sense of Justice: Empathy
in Law and PunishmenN.Y.L.J. Aug. 10, 2007, at 2.

®"Jack B. Weinsteir,earning, Speaking and Acting: What are the Limits for Judges?
JUDICATURE 322(1994) €(iTo make informed and fair decisions, judges must not isolate
themselves from society; Thomas Adcockizx. Judge Hayes, Her Volunteerism Spurs Others
to Help intheBig Easy N.Y.L.J. Sept. 14, 2007, at 23 (former Acting Manhattan Supreme Court
Justice Leslie Crockeafter doing pro bono work in New Orleansgcommends pro bono work
to judges and others).
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expert testimony on causation, the crucial issue in these cases. Consequently, the
Supreme Couds admissibility test which commands trial judges to exclude expert
testimony unless it is relevant and reliable is ofteticome determinative. If
defendant makes a walled Daubert motion by movingin limine to exclude
plaintiffGs causation experts, and the trial judge agrees that the proposed testimony
does not satisfpaubert the judge will exclude the experts andrgraummary
judgment. Sinc®aubert that has been the result in numerous toxic tort cases both

in federal and state court.

But if we look beneath the rhetoric. Daubertaffects pretrial practices like
discovery and summary judgment far more thiah the supposed domain of rules of
evidence. In the name @faubertand Evidence, judges who so choose have
powerful tool with which to manipulate the American system of adjudication and
bypass the Seventh Amendménamnically, in toxic tort casesits means that courts
not infrequently trample the evidentiary objective Justice Blackmun sought in
Daubert determinations on causation that are consistent with good science. [There
are] two judicial approaches Baubertmotions that highlight the neemdentiary
consequences dbdaubertand its inconsistency with scientific objectives. One,
judges conflate admissibility withufficiency standards, and twajdges ignore
defense behavior that prevents plaintiff from acquiring data needed to prove
causatio.®®

Law

Law is the favored domain pidges, but haze often obscures the terrain. Protection of

rights has generally improved in the more than sixty years that | have been studying law.

Women, minorities, the disabled, homosexuals, those abuskd pyglice, and those injured by

negligently manufactured and marketdetmicals and products find the couddayavailable in

many instances. A powertulsome would say too poweréulbar now serves both defendants

and plaintiffs. The problems are strigiy illustrated in the area of tort |&va subject | will

touch on below.

In the main, since World War Il we have persisted in trying to create substantive and

procedural rules available equally to all within our coudtrich and poor, powerful and

®Margaret A. Berger, OBaubert(2007) (forthcoming) (emphasis added).
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powetess. But, in Congress, state legislatures, and many courts today there is a shift toward
closing the door to substantive and procedural just@reatel aresubstantive barriers to suits
andrestrictions omecessary procedural routes to fair adjudicetioln the area of torts, our
success in making the law available to those harmed by massive delicts is being compromised.

Appellate courts seem increasing adverse to aggregating cases through class actions and
other means. In many instances this lkdsd frustration on the part of both plaintiffs and
defendants, who, together, seek by ckaston settlements to avoid largeale human distress,
huge transactional costs, delays, the multiplication of suits across many jurisdictions, and
difficulties in planning industrial and commercial actwiiecause of overhanging clouafs
litigation.

The justification proposed for restricting the vindication of rights in mass lawsuits is, in
large part, that massive litigation is too expensive and too co@fcdefendants. My experience
suggests that such alleged defects are largely fanciful. Given sensible control by judges of cases
and fees, abuses can be minimized. The advantages of leaving the avenue to the courts open to
all with grievances heavily twreigh the disadvantages.

We have the tools to provide individual justice in mass litigation. Yet, we must be
particularly vigilant of, and sensitive to, the ethical issues of representation and duedprocess
especially when the complaints of many arestdered in a single case. | am not critical, for
example, of the Third and Fifth Circutteefusab approved by the Supreme@ to

countenance a few of the massive settlements in the asbestos lifiafioose cases raised

%9SeeOrtiz v. Fibreboard Corp., 527 U.S. 815 (1999); Amchem Phocl.y. Windsor,
521 U.S. 591 (1997).
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serous problems of ethics aoohcerns about adequate representation of future claimants and of
subclasses.

The inherent tension between individual justice and mass resolution of complex litigation
does present sometas baffling questions.udges and lawyers are aware of the [péfia
fashioning proposed solutions. Ultimately, cowds giveethics and due pross their duén
handling mass disasters effectivelithout cutting off effective avenues for remedies by
plaintiffs.

| have tried many mass tort cases and have tialpttle many thousds more involving
Agent Orange, sbestos, DES, breast implants, guns, tobacco, pharmaceuticals, and others.
Based on that experience, | conclude that consolidated litigations, class actions, acthgsiasi
actions do not subvert dgpeocess. In fact, as | point out in discussing torts, they can serve the
litigants and the nation welf.

Perhaps the most difficult intellectuablitical problems raised by complex cases relate to
our federalism. How can we integrate the work of edefal and state courts when litigations
sud as asbestos or tobacco sprimdughout hundreds of courts and dozens of jurisdictions?
Can one state or federal cosdtisfythe world by settlement, class action, or other
techniqued with respect to variednd widespread claims and defenséste main, the answer
is fAyes. o

In many instances it would be better if the legislature dealt with these rdadiethey

have in part through providing féfultidistrict Paneltransfer of cases to one judge for all

"%SeeJack B. WEINSTEIN, INDIVIDUAL JUSTICE INMASSLITIGATION (1995).
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pretrial purposes. Aere is merit irProfessor Edward Coofsrview thatfis]atisfactory answers

to dispersed mass torts are most likely to be found in legislative resolutions that move away both
from tort law as we know it and from judicial procedafe.Modified bankruptcy procedures

could also provide a useful path.

The Class Action Fairness Act of 2005, which permits removal to federal courts of
national class actions, was sensil3lé.have recommended that the Act be expanded to large
numbers of intvidual aggregatblecasessuch as those in the pharmaceutical fitldt have not
been brought as class actidfs.

When the legislatures do not deal with the problems, it is left to the lawyers and judges to
address them, utilizing traditional equital@ind common law principles in the light of new
circumstances. Our economy operates on a national and international scale. The law of the
simpleone-on-oneautomobile fender bender requires modification if it is to accomplish effective
justice in globaktases arising in todéytechnological, economic, and social worlds.

There are festering sores left on the public and private psyches by disasters such as
tobacco, DES, thalidomide, Agent Orange, asbestos, andaititédtransfusiorblood. The law
camot ignore those wounds. It should provide some effective monetary balm. Tohdolae

must change as society and technology changes.

"Edward H. CoopeiThe (Cloudy) Future of Class ActiQq@ARIz. L. REv. 923, 946
(1998).

"?Pub. L. 1092, § 5(a), 119 Stat. 12 (codified amanded in scattered sections of 28
U.S.C.);see als@8 U.S.C§ 1453.

’See e.gln re Zyprexa Prod., 489 F. Supp. 2d 230 (E.D.N.Y. 2007); Jack B. Weinstein,
Senior Judge, Address at the Meeting of Federal Multidistrict Litigation Judges:-Clasasi
Actions (Oct. 15, 2007).
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