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In my capacity as court-gppointed Lead Settlement Counsdl, | make this submission: (a)
in support of the Specid Magter’ s Proposed Plan of Allocation and Digtribution of the Settlement
Proceeds; (b) in response to the defendants' submission commenting on the Specia Master's
Plan; and (c) in response to certain objections to the Specid Magter’s Plan lodged by interested
parties.

1. Pursuant to a procedure that was overwhemingly approved by the members of the
settlement classes and by the Court, Judah Gribetz, Esq., as court-appointed Special Master, was
given respongibility for proposing a plan for the dlocation and digtribution of the $1.25 billion
Settlement proceeds herein among the five settlement classes. Performance of that difficult task
required the Specid Madgter to (a) conduct a painstaking inquiry into the factual and legd
underpinnings of each settlement classin order to permit the Specia Master to propose an
equitable inter-class alocation of the settlement proceeds based on a reasoned assessment of the
relaive strength of the legd and factua dlaims asserted by each of the five plaintiff classest; and
(b) marshal the available data needed to develop fair intra-class plans for the orderly
distribution of the alocated funds within each of the five settlement classes. The Court’'s March
31, 1999 order appointing the Specid Master ates at page 3 that “[t]he Special Master shdll
make findings of fact and conclusions of law with respect to the factors that are to be considered
in determining igibility and vauing aclam under the Plan of Allocation and Didribution.”

Thus, the suggestion in defendants submission, dated October 17, 2000, that much of the factua
discusson in the Specid Master’ sreport is “unnecessary” seems clearly wrong. Without a

painstaking review of the underlying law and facts, the Specid Magter would have no basis on



which to premise alegdly acceptable plan of dlocation, nor would the Court have abasison
which to evauate the Specia Master’ s recommendations.

2. The Specid Magter’ s “findings of fact” are the result of intense research by a court-
appointed Specid Master who, over a period of more than one year, engaged in an extraordinary
effort to develop afactua bassfor alegaly and moraly just dlocation formula. The evidentiary
weight of such findingsin other proceedingsis not an issue for consderation a thistime. But it
cannot be doubted that the findings are necessary, indeed crucid to the work of the Specia
Master in this case.

3. The decison to utilize a Specid Master to propose a plan of dlocation and distribution
was motivated by adesire to spare Holocaust survivors from being forced into an adversaria
relationship that would have required them to squabble over a settlement fund that, while
subgtantid, is necessarily insufficient to do full justice to dl members of each plaintiff dass. It
was hoped that a neutral Specid Magter, acting with the guidance of the affected community,
could conduct a seriousinquiry into the facts and law, and propose a plan of alocation and
digtribution that would do non-adversarid judtice to the claims of dl class members! In carrying
out his assigned task, the Specid Madter utilized the relative strength of the legd and factua
clams asserted againgt Swiss entities by the five plaintiff classes asthe principa dlocation
criterion. Reiance on any other dlocation criteriawould have been ingppropriate, snce the
settlement fund is not an unrestricted charity to be used to compensate victims of Nazi

oppression in accordance with principles of abstract justice, but a settlement fund arising out of a

After receiving a careful description of the process, the class overwhdmingly ratified the
use of a Specid Master as an dternative to adversary proceedings involving the five classes.
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lawsuit designed to compensate only those victims of Nazi oppression whose injuries were ether
caused by, or exacerbated by, the aleged behavior of Swiss entities.

4. The Specid Master was remarkably successful in inviting and obtaining the guidance
of interested members of the community. He conferred widely with an extraordinary array of
persons who expressed a desire to provide advice or guidance on the fairest way to dlocate the
settlement proceeds. The openness and trangparency of his deliberations adds immeasurably to
the mord and legal persuasiveness of his proposed plan of dlocation.

5. Unfortunately, it proved more difficult for the Specid Master to obtain the facts needed
to inform his ddiberations. Neither the defendants, the relevant agencies of the Swiss
government, nor private Swiss entitiesinitialy cooperated with the Specid Master’ s requests for
information needed to fulfill his mandate. 1t was repeatedly necessary for counsd and the Court
to negotiate and cgole in order to obtain access to basic information needed to carry out the
Specid Magter’ s mandate. Despite the obstacles placed in his path, however, the Specid Master
was ultimately successful, often with the assistance of the Court and counsd, in assembling the
information needed to make a reasoned judgment concerning inter-class alocation, and intra
classdigribution. While reasonable people may differ over the precise contours of the Specid
Madgter's plan, and while additiond alocation decisons may be necessary in the future, |
recommend adoption of the Specid Magter’s Proposed Plan in its entirety as a careful, judicious,
and completely fair blueprint for the alocation and distribution of the settlement proceeds.

A. Proposals Concerning the Deposited Assets Class

6. The perception underlying the Specid Magter’ s first recommendation - that plaintiffs

demand for the return of funds deposited in Swiss banks prior and during the Holocaust is the



srongest legd and factud claim asserted by the plaintiffs - ssems clearly correct. Asalegd
matter, plaintiffs demand for the return of deposited assets, and their assertion that Swiss banks
held Holocaust-era deposits, not merely as bailees, but as constructive trustees subject to
subgtantid affirmative duties as fiduciaries posed aformidable legd chdlenge. Asafactud
matter, the findings of the Volcker Report that, despite the destruction of al records relating to
more than two million Swiss accounts opened during the relevant period, and the destruction of
subgtantial aspects of the records relating to the remaining four million accounts opened during
the relevant period, 54,000 accounts have been identified as “possibly or probably” owned by a
victim of the Holocaust,? vaidates the fundamentd alegationsin plaintiffs complaint seeking
the return of assets deposited on the eve of and during the Holocaust. The Court has explicitly
recognized as much inits July 26, 2000 (corrected August 2, 2000) memorandum and order
granting final approval of the Settlement Agreement, observing at page 23 that the “report of the
Volcker Committee...provided legd and mora legitimacy to the clams asserted here on behaf of
members of the Deposited Assets Class.”

7. The suggestion in defendants' submission dated October 17, 2000 that it was
erroneous for the Specia Master to have noted the massive destruction of Swiss bank records
covering the relevant period is, frankly, incomprehensible. There is no question that al records

relaing to over two million Holocaust-era accounts have been destroyed. Thereis aso no doubt

2Defendants complain that the figure should be reduced to 46,000 to reflect a more
accurate assessment of the accounts made by defendants. Since the defendants have adamantly
refused to permit the VVolcker Commission to pass on their so-caled “technica corrections,” they
can hardly complain when observers cite the VVolcker Commission numbers as the only neutrdl
assessment. If defendants wish to establish alower number, they need only submit their
dterations to the VVolcker Commission for verification, a step they have refused to undertake.
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that the records rdaing to the remaining four million are, a best, fragmentary, with as much as
90% of the transactiona records destroyed. Indeed, the Court at page 26 of its Final Approval
Order noted that the Volcker Report described the destruction of Swiss bank records as having
created “an unfillable gap...that can now never be known or analyzed for their relationship to
victims of Nazi persecution” In fact, defendants submission appears more concerned with the
public relations issue of whether it can be proved that the records were destroyed in bad faith,
than with whether they were destroyed at dl. In citing language in paragraph 41 of the VVolcker
Report noting that evidence of “systemic” destruction was lacking, defendants conveniently
ignore the damning language in the paragraph cagtigating Swiss banks for failure to meet their
responsihilities to the owners of the deposited assets, and noting numerous instances of improper
refusal to provide information to potentid clamants. The full text of paragraph 41 provides.

Thereis...confirmed evidence of questionable and deceitful actions

by some individua banks in the handling of accounts of victims,

induding withholding of information from Holocaust victims or

their heirs about their accounts, ingppropriate closng of accounts,

failure to keep adequate records, many cases of insengtivity to the

efforts of victims to claim dormant or closed accounts, and a

genera lack of diligence - even active resstance - in response to

earlier inquiries about dormant accounts®

8. Given the recognition by the Specid Master of the particularly powerful nature of the

deposited assets claims, the Speciad Master’ s conservative recommendation that $800 million of
the settlement fund be set aside for the payment of deposited assets claims to make certain that
such dams may be pad in full isfully justified. Unfortunatdly, given the destruction of such a

huge percentage of the rdevant records, it may not be possible to identify and return more than a

3Specific instances of bank misconduct are described in Annex 5 of the VVolcker Report.
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fraction of the deposted assets. Accordingly, it is possble that a Significant percentage of the
$300 million will not be daimed, and will be subject to re-dlocation in the future. But it is
certainly defensible to identify the effort to return al Holocaust-era deposits to their rightful
owners as the settlement’ s highest priority, and to reserve assets clearly adequate to the task.

9. In order to carry out the effort to identify and return the Holocaust-era deposits
identified in the Volcker Report, the Specid Master recommends continued utilization of the
CRT, an entity established by the Volcker Commission in cooperation with the Swiss Bankers
Association to determine certain earlier claims to Swiss bank accounts. Paul Volcker has
generoudy agreed to continue to oversee this phase of the CRT’ swork, which will consst of
processing clams by members of the Deposited Assets Class, matching them againgt the
available records of the defendant banks in accordance with a negotiated protocol, ensuring that
defendants cooperate in good faith, and determining the amounts payable to clamants. In
addition, the settlement fund, in cooperation with the CRT, will take independent stepsto
canvass available sources of information in European archives to determine whether additiona
information exists concerning Swiss bank accounts.

10. Given the massive destruction of records and the passage of 55 years, it may not be
possible to match al the Holocaust-era Swiss bank accounts with their current owners. It is,
however, clearly correct to make a maximum effort to do so. If, after making such a maximum
effort, it provesimpossible to return al of the deposited assets to their true owners, the Specia
Master notes that the undistributed portion of the $300 million alocated to the Deposited Assets
Classwill be available for re-alocation by the Court to members of the other four plaintiff

classes. If and when such are-alocation occurs, it should be pursuant to a process as open and



as transparent as the process engaged in by the Specid Madter.

B. Proposals Concerning the Save Labor | Class

11. The Specid Magter’ s second fundamenta recommendation - that up to $1,000 per
person be alocated for distribution to members of the Save Labor | Classwho are to be
identified pursuant to the claims process that has been established by the German Foundation
“Remembrance, Responsihility and the Future” - isaso clearly correct. The German
Foundation, with assets of 10 billion DM, was crested in response to litigation in American
courtsin order to provide compensation to certain victims of the Holocaug, including dave
laborers. | serve as one of the American nominees to the German Foundation’s Board of
Trustees. Pursuant to the Foundation’s charter, persons who were forced to perform dave labor
for German corporations in concentration camp surroundings are entitled to a payment of up to
DM 15,000 from the German Foundation. To minimize adminitrative difficulties and expenses,
the Special Master has proposed that two of the “partner organizations’ under the German
Foundation - the Conference on Jewish Materid Claims Against Germany, Inc. and the
Internationd Organization for Migration - are to identify persons faling within the definition of
the Slave Labor | Class who quaify for a Foundation payment, and to provide that information to
the Swiss settlement fund. The Swiss settlement will then supplement the payments to qudifying
Save Labor | Class members by up to $1,000 per person. Initid estimates made by partner
organizations under the German Foundation suggest that up to 200,000 persons may quadify for
Slave Labor | payments in accordance with the terms of the settlement agreement herein.

12. The presumption established by the Specid Magter that all German corporations that

utilized dave labor are likely to have deposited the revenues or proceeds of that labor with, or



transacted such revenues or proceeds through, Swiss Releasees seems judtified by the
overwheming evidence of massive German-Swiss financia relationships throughout the Second
World War, discussed in detail in the Specid Master’s Proposal. Thus, compensation to Save
Labor | Class membersisjustified because it can be presumed that the proceeds or revenues of
their labor were, in fact, deposited in, or transacted through Swiss entities, whether or not those
entities had knowledge that those funds were derived from the use of dave labor.

13. Inan ironic about-face, defendants gpplaud the Specia Master’ s finding that it may
be difficult to link a particular Swiss bank with knowing participation in dave labor activities.
Apparently, in defendants view, the Specid Magter is authorized to find facts in the banks
favor, but is forbidden to make findings with which they disagree. Defendants seem to suggest
that because the Specid Master did not find that Swiss entities necessarily knew that funds
deposited in or transacted through them were derived from dave labor, thereis no persuasive
evidence for the legd presumption that dl German dave labor-using entities are likely to have
deposited revenues or proceeds of that labor with, or transacted it through, Swiss entities. These
are, however, clearly two separate issues. According to the Settlement Agreement, the Save
Labor | Class conggts of defined “Victims or Targets of Nazi Persecution” who performed dave
labor for an entity that “actually or allegedly deposited revenues or proceeds of the labor, or
transacted such revenues or proceeds through, Releasees....” (Settlement Agreement, section
8.2(c)). The Settlement Agreement does not require that Releasees have had knowledge that the
revenues or proceeds were derived from dave labor. The fact that the Specid Magter did not find
that Swiss banks necessarily profited knowingly from dedlings with companiesin Nazi territories

that used dave labor does not diminish the validity of the legd presumption, based on the Specid



Madter’ s extengve historica research and examination of lists of frozen German assetsin
Switzerland, that al German entities that used dave |abor are likely to have deposited the
revenues or proceeds of that |abor with, or transacted such revenues through, Swiss Releasees.

14. Defendants do recognize, and correctly so, that the lega presumption established by
the Specid Master serves primarily to smplify the administration of the class. Asthe Court
noted in its Find Approva Order a page 39, this * presumption...amplif[ies] the adminigiration
of Save Labor Class| by making it unnecessary for each clamant to prove alink between the
German company for which dave labor was performed and a Swiss bank.” The presumption is
designed to relieve the e derly members of this class of the burden of demongtrating which entity
endaved them, and how that entity channeled revenues or proceeds of their dave labor through a
Swiss entity. The presumption, thus, judtifies a payment to every member of the Slave Labor |
Class from the Swiss settlement fund without additiond effort on their part.

15. Given the prospect of additional payments to dave laborers from the German
Foundetion, and the difficult factua and legd nature of proving alegdly enforceable dave labor
clam againg a particular Swiss bank, the modest sum initidly alocated to each member of the
Save Labor | Class by the Specid Master seems clearly gppropriate. If it provesimpossible to
distribute the full sum set aside for deposited assets, additiond funds may become available for
digribution to the Save Labor | Classin the future.

C. Proposals Concerning the Refugee Class

16. The Specia Master made extraordinary efforts to obtain information concerning the
gze and characteristics of the Refugee Class, which consists of members of the victim groups

who were denied entry into or expelled from Switzerland, or mistrested after entry, during the
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Second World War because of membership in avictim group. His efforts at ascertaining the true
scope of the Refugee Class often met with determined resistance from Swiss authorities. Despite
extraordinary efforts by the Specid Madter, it has not been possible to obtain factua information
concerning more than a fraction of the number of excluded persons. Given the difficulty of
developing more precise criteria without the cooperation of Swiss authorities, the Specid
Master’ s proposa of payment of up to $500 to persons mistreated after admission and a payment
of up to $2,500 to persons denied entry (who generaly suffered afar worse fate) seems
thoughtful and correct. Analyssof the initid 600,000 questionnaires received by the settlement
fund indicates that gpproximately 17,000 personswill claim payments based on denid of entry or
expulsion, and gpproximately 3,000 personswill claim payments based on post-entry
mistrestment.

17. Payments to members of the Refugee Class at the modest level recommended by the
Specid Madter are judtified by the vulnerability of Refugee Class damsto a sovereign immunity
defense. The mord vaue of the claims of refugeesis enormous. Unfortunately, the legd vaue of
such mord clamsis much lower because, under exigting law, formidable obstacles exist to the
impodgtion of ligbility on aforeign sovereign arising out of immigration decisions.

D. Proposas Relating to the Looted Assets Class

18. The Specid Magter correctly determined that, under existing conditions, it would be
impossible to provide individuaized adminigtration of the Looted Assets Class, snce there are
literaly hundreds of thousands of surviving Nazi “Victims or Targets’ and literaly millions of
heirswho may justly claim membership in the Looted Assets Class, but who cannot demondirate

that their property was taken by or transacted through a specific Swiss entity, knowingly or
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otherwise. Unlike the Save Labor | Class, where historical research has demongtrated that it was
overwhemingly probable that al German entities usng dave labor had close banking
rel ationships with Switzerland, making it dmost certain that virtudly al proceeds of dave labor
passed through Swiss Releasees, it isimpossible to determine with certainty the percentage of
looted assets that passed through Swiss banks. Historical records indicate that the percentage was
substantia, thus justifying some recovery by the Looted Assets Class, but the records do not
support a presumption that al looted assets did so. Accordingly, the Specia Master recommends
that the Court recognize that: () substantial quantities of looted assets were, in fact, transacted
through Swiss banks, rendering it gppropriate for victims of looting to share in the settlement
fund; but (b) that it is necessary to administer the Looted Assets Class on acy pres bas's because
of the impossihbility of achieving individudized adminigtration.

19. In consdering the correctness of the Specia Master’ s determination concerning the
Looted Assats Class, it isimportant to recal that thisis not a case againg the primary Nazi
looters, who would, of course, beliable for al looted assets. Rather, itisaclam against Swiss
financid indtitutions concerning the extent to which looted assets were digposed of through
Swiss banks. While history makes it clear that Swiss banks played a significant role in
connection with the disposal of substantia |ooted assets making some recovery appropriate in
connection with the Looted Assets Class, it isimpossible to assert that dl |ooted assets passed
through a Swiss Releasee. Moreover, it isimpossible to determine many years after the fact
whose looted property passed through a Swiss Releasee, and whose property was disposed of by
other means. Accordingly, sinceit isimpossible to adopt a presumption Smilar to the Save

Labor | presumption that al proceeds of dave labor passed through a Swiss Releasee, and since

12



it isimpaossible to ascertain on an individudized basis whose looted property actualy passed
through a Swiss Releasee, only two courses were open to the Specia Master - recommending a
flat payment to each person whose property was looted; or recommending cy pres administration
of the fund. While the flat payment approach would have been rationd, it would have entailed
massive adminidrative cogts, including the identification of the literdly millions of class
members who suffered looting and their heirs. Moreover, given the enormous number of persons
who suffered looting, the actual amounts available for distribution to class members would have
been nomind, even if ggnificant sums were re-dlocated from Deposited Assets, Refugee, and
Save Labor Class members. Accordingly, the Specid Master’ s decision to recommend cy pres
administration of the Looted A ssets Class appears both reasonable and just.

20. In determining the most gppropriate means of cy pres adminigtration, the Specia
Magter conducted an exhaugtive investigation into past efforts at compensation and
indemnification in order to determine whether categories of needy Holocaust victims who would
qudify for membership in the Looted Assets Class had been omitted. The Specia Magter's
investigation identified a category of victims living behind the old Iron Curtain - the so-cdled
“double victims’ of both Hitler and Stalin - who are in desperate need, whose assets had been
looted by the Nazis, but who have been largely omitted from previous efforts at compensation.
His recommendation that $90 million be alocated in the form of food and medicine immediately
for therdief of extremely poor Jewish survivors most of whom are so-cdled “double victims’
residing in Eastern Europe, with $10 million smilarly dlocated for the immediate assistance of
extremely poor members of the other victim groups is both legaly and moraly correct. The

modest tota of $100 million reflects the tenuous nature of the underlying factud and legd daims
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of individua Looted Assets Class members, and may be substantidly increased in the future if
fundsinitidly alocated to the Deposited Assets Class are re-dlocated at the close of the
deposited assets claim period. If it provesimpossible to distribute the entire $300 million set
asde for the Deposited Assets Class, sgnificant additiona funds may become available for the
relief of these victims.

21. The wisdom and fairness of adopting a cy pres approach to the Looted Assets Classis
reinforced by the recent establishment of the German Foundation * Remembrance, Responghbility
and the Future,” which has dlocated significant sums for the payment of documented looted
assts dlams involving bank accounts, insurance policies and persond property. Thus, persons
with significant documented claims of looting by the Nazis will have an opportunity for
subgtantid compensation from the German Foundation, enabling the Swiss looted assets fund to
concentrate on those extremely poor, elderly victims who cannot produce documentation of a
demonstrable Swiss connection to their looted assets, who have been omitted from virtudly all
past compensation programs, and who are currently in great need.

E. Proposas In Connection With the Save Labor Il Class

22. The Specid Magter’sinitid effort to obtain information concerning the Slave Labor |1
Class, conssting of al personsforced to perform dave labor for Swiss companies during WWII,
was conspicuoudy unsuccessful. Apparently, Swiss companies that had employed dave labor
wished to obtain releases without acknowledging that they had used dave labor, and without
providing the Specia Master with the identities of wartime dave laborers needed to administer
the class. Only after the Court announced that Swiss companies that failed to provide the

necessary information would not obtain releases did certain Swiss companies come forward with
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the necessary information. Based on such belated cooperation, the Specia Master now estimates
that membership in the Save Labor [ Class will consst of severa thousand persons. His
recommendation that the relatively few members of the Slave Labor 11 Class be treated
identically to Slave Labor | Class members - qualifying them for a payment of up to $1,000 each
- seems clearly correct. The Specid Master has requested the International Organi zation for
Migration in Genevato hep to identify, and to oversee the distribution of funds to, members of
the Save Labor Il Class

23. Finally, defendants continued assertion that defendants and non-party defendants are
entitled to releases even if they fail to cooperate with the administration of the settlement
agreement isindefengble. Thusfar, it has not been necessary to withhold a release for non-
cooperation. The defendant banks have pledged full cooperation. | anticipate that they will
cooperate with Paul Volcker and the CRT in carrying out afair and efficient claims processin
accordance with the ground rules carefully negotiated between the parties. Non-party banks have
aso pledged cooperation. | anticipate that they too will cooperate fully with Mr. Volcker and the
CRT in accordance with the negotiated ground rules. The Court was forced to threaten the
withholding of releases in order to obtain the cooperation of Swiss entities in the adminigtration
of the Slave Labor 11 Class. That cooperation has now been promised, at least by certain entities
that identified themselves to the Specid Madter. | anticipate that such cooperation will continue.
Thus, at the present time, it is unnecessary to posture over what might happen if cooperation in
the adminigtration of the settlement is not forthcoming. If needed cooperation is not
forthcoming, plaintiffswill continue to oppose the issuance of arelease to any non-cooperating

entity.
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24. Findly, on behdf of the settlement classes, and plaintiffs counsd, | offer heartfelt
thanks and gppreciation to Mr. Gribetz and his devoted staff, especialy Shari C. Reig, Ted Poretz
and Alyson M. Weiss, for the successful completion of atask that enables the swift and fair
digtribution of the settlement fund, while respecting the dignity and individudity of every
survivor.

25. Severd interested persons have lodged objections to aspects of the Specid Master’s
Proposed Plan. | will attempt to respond to each objection in random order.

Objections L odged by the Republic of Poland

26. The Minigtry of Foreign Affairs of the Republic of Poland poses two objections. Firdt,
Poland argues that the Foundation for Polish-German Reconciliation, a“partner organization™ of
the German Foundation for Remembrance, Responsbility and the Future, should be used as the
vehicle to distribute funds to the members of the Save Labor 11 Class who reside in Poland.
However, the objection gppears to misunderstand the fact that information concerning Slave
Labor Il Class membership is being obtained directly from those Swiss companies that employed
dave labor during the Second World War and the International Organization for Migration.
Moreover, distributions to both the Slave Labor | and the Slave Labor |1 Classes are
contemplated as direct payments from the Swiss settlement fund to qualifying victims, rendering
it unnecessary to pass Swiss settlement funds through the Polish (or the German) Foundation.
The identities of qualifying Save Labor | Class recipients are being assembled by the German
Foundation. Accordingly, asto Slave Labor | victims residing in Poland, the Polish-German
Reconciliation Foundation will doubtless play an important role, long with the Conference on

Jawish Materid Clams Agang Germany, in identifying quaifying members of the Save Labor
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| Classrediding in Poland. Information concerning Save Labor 11 Class membersisbeing
assembled directly from the rlevant Swiss employers and through the efforts of the Internationa
Organization for Migration.

27. Second, Poland argues that the additional payment to Slave Labor | Class members
should be dlocated broadly to al dave and forced laborersin accordance with the alocation plan
governing the German Foundation, which benefits awider category of persons than does the
Swiss settlement. In support of its position, Poland cites aletter from Deputy Secretary Eizendtat
to representatives of Central and Eastern European States, dated March 23, 2000. Asa
participant in the negotiations that led to the creetion of the German Foundation, however, |
repeatedly explained to representatives of Central and Eastern European countries that, asa
matter of American law, any payments from the Swiss settlement fund to dave laborers for
German entities must be paid only to persons who fal within the Save Labor | Class definition.
Nothing in the Berlin Agreement, or any related document suggests otherwise. To the extent that
quaifying members of the Slave Labor | Class resde in Poland, they will receive payments from
the Swiss settlement fund. But no payments Save Labor | payments may be made to persons
who reside in Poland, but who do not quaify as a defined “ Target or Victim” of Nazi oppresson
within the meaning of the Swiss settlement agreement. The United States Court of Apped s for
the Second Circuit has explicitly upheld the decision of counsel to confine membership in the
Save Labor | Classto precisely defined targets of Nazi persecution drawn from the Nuremberg

Race Laws. SeenreHolocaud Victim Assts Litigation, Docket No. 00-7045 (September 21,

2000).

Objections Posed on Behdf of the Sinti-Roma
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28. Certainindividuds purporting to represent the Sinti-Roma have lodged a series of
objections questioning the principles governing the alocation of settlement funds among the five
classes. Assuming that the objectors are authorized to spesk for the Sinti-Roma community (at
least two persons purporting to speak for the Sinti-Roma community support the Specia
Magter’ s Proposed Plan), the objectors urge that alocation decisions be linked to the relative loss
of life of victim groups during the Holocaust. In short, the Sinti-Roma objectors argue that the
relative suffering of the various victim groups should be reflected in the dlocation of settlement
funds. But such an gpproach ignores the fact that the settlement fund is not a free-floating
humanitarian asset to be alocated in accordance with the principles of abdract justice. Rather, it
is asettlement fund established as the result of alawsuit, and must be alocated in accordance
with the strength of the legd and factud clams of the various parties. Thus, in order to judtify a
proposed dlocation, an individua or group must demongtrate more than intense suffering, and
more than oppression at the hands of Nazis. Theindividua or group must demondrate a link
with Swiss entities that judtifies the digtribution of settlement funds. All Sinti-Romawho qudify
for membership in the five settlement classes are treated equally with dl other plantiffs. If Sinti-
Roma opened Swiss bank accounts, they are fully entitled to recover their funds. If Sinti-Roma
worked as dave laborers, they are fully entitled to receive dave labor payments. If Sinti-Roma
were excluded from Switzerland, they may recover as members of the Refugee Class. And, needy
Sinti-Roma are digible to receive an gppropriate pro rata share of the funds alocated to poverty-
gricken victimsin connection with the Looted Assets Class,

29. Objectors claim that the 90% Jewish - 10% non-Jewish divison of funds alocated for

the neediest victims unfairly favors Jewish clamants. But the 90-10 figure is designed to reflect
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the relative number of known Holocaust survivors (as opposed to heirs) who are members of the
five groups defined as“ Targets or Victims’ of Nazi persecution by the settlement agreement, and
not the level of suffering of each group. The 90-10 dlocation is consstent with smilar dlocation
decisons made in the aftermath of WWII (e.g. the Five Power Agreement), and with the
adlocation figures used by the Swiss Humanitarian Fund.

30. The objectors dso chalenge the decision to alocate $800 million to the Deposited
Assats Class, arguing that much of the alocation should be shifted to the Looted Assets Class
because the suffering of the Looted Assets Class was greater. But the dlocation decisonis not
intended to reflect the severity of suffering. It isintended to reflect the legd and factua strength
of plantiffs dams againg the Swiss Releasees. While no one chalenges the suffering of
persons who were the targets of Nazi looting, the fact isthat persons with documented bank
account claims have far stronger legd and factud claims againgt Swiss banks than do persons
who were the target of Nazi looting that may or may not have involved a Swiss financid
inditution. The objector’s suggestion that interest and inflation be ignored in vauing the daims
of members of the Deposited Assets Class smply ignores the legd rights of holders of Swiss
bank accounts to recover the full economic value of their accounts.

31. Objectors clam that it will be impossible for members of the Deposited Assets Class
to prove their cdlams. But the VVolcker Report has identified more than 46,000 accounts with a
probable or possible link to Holocaust survivors. The CRT is committed to a rigorous clams
process that will seek to determine whether a claimant has demonstrated ownership of an
account. If, after the CRT process has run its course, assets initialy alocated for Deposited

Assets Class members remain undigtributed, the Specid Master has recommended re-allocation
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by the Court to other members of the various plaintiff-classes. Thus, a the close of the CRT
process, it is possible that undistributed assets will exist permitting additiond paymentsto
members of the Looted Assets Class.

32. Objectors claim that modest payments to the Refugee and Slave Labor Classes are
excessveisdifficult to understand. All believe that the mord vaue of the dave labor and
refugee clams far outdrips the ability of the settlement fund to pay.

33. Objectors indstence that funds be paid to the Sinti-Roma as a group is subject to two
fad flaws Firg, given the extreme difficulty in identifying the legitimate gpokespersons for the
Sinti-Roma, it isimpossible to identify persons to whom the so-called group payment could be
made. More importantly, the Specid Magter has been scrupulous in assuring that dl payments
from the Swiss settlement fund must go to individud survivors, or their heirs. No organization or
group is receiving funds under the proposed plan. Payment to groups purporting to represent the
Sinti-Roma would trigger smilar demands from other groups claiming to represent other
categories of victims. Even if digtributions to such groups were valid under class action principle,
it would congtitute extremely bad policy. The entire ethos of the plan of alocation turns on
recognizing Holocaust survivors asindividuds, and on tregting their daims aslegd clams, not
requests for charity.

34. Objectorsfind set of objections revolve around the difficulty of communicating with
the Sinti-Roma community. Objectors first suggest that despite the enormous expenditure of
resources, inadequate notice was given the Sinti-Roma community. They are, however,
conspicuoudy slent about how to provide better notice. Indeed, their solution to the alleged

notice problem isto ignore dl efforts at individud digtribution and to make payments to a saif-
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gppointed entity that would seek to organize the Sinti-Roma community. Whatever the wisdom
of such aplan asamatter of abstract socid palicy, it clearly exceeds the remedia authority of a
Federa court. Findly, objectors argue that the Worldwide Romani Future Fund should be
designated to digtribute funds to individual Romani. Apart from the factiona rivary that would
make it difficult to designate any Romani entity as the organ of distribution to the Romani
community, the organization actually recommended by the Specid Magter - the Internationa
Organization for Migration in Geneva- has been explicitly endorsed by lawyers purporting to
represent the Sinti-Roma community, including the lawyer for the objectors.

Objections Posed by the World Council of Orthodox Communities

35. The World Council of Orthodox Communities, Inc, one of the named-plaintiffs,
object to portions of the distribution plan, suggesting severd specific changesin the plan. The
World Council suggests, firgt, that the dlocation of $300 million to the Deposited Assets Classis
too high. Recognizing a duty to pay only matched deposited assets claimsin full, the World
Council estimates that $400 million will be adequate to pay such dams. In any event, the World
Council argues that the Deposited Assets Class should be capped a $400 million, alowing the
additiona $400 million to be immediately re-alocated to the Looted Assats Class.

36. As the thoughtful submission of the World Council recognizes, it is possible to
dlocate the $800 million, and re-alocate any undistributed funds once the Deposited Assats
claims process has been given an opportunity to work. The World Council argues that such an
approach would take too long, depriving looted assets class members of the opportunity for
recovery during their lifetimes. While reasonable persons can disagree over whether to cep the

Deposited Assets Class, or to make every effort to pay it in full, and only then to re-allocate
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undistributed funds, the Specid Magter’ s suggestion that every effort be made to pay the
Deposited Assets Classin full because of the relative strength of the legal and factud caims of
the Deposited Assets Class is areasoned and thoughtful approach that should be accepted by the
Court. If it proves impossible to demonstrate ownership of a portion of the $300 million

alocated for deposited assets, the Specia Master recommends a re-all ocation.

37. World Council argues that the plan for re-alocation should be determined now. But it
isimpossible to know the amounts available for potentid re-allocation until the Deposited Assets
claims process has been given an opportunity to work. When and if such re-allocation takes
place, it should be pursuant to atrangparent process that involves close consultation with the
community.

38. World Council argues that the $10 million alocated to fund the establishment of a
definitive list of Holocaust victimsisimproper because it does not benefit the class. But the
creation of such a definitive list would benefit the class in two important ways. Firg, it would act
as an important memorid for those members of the plaintiff class who died before being able to
seek compensation. Second, it would provide dl survivors with ahistorica context within which
to approach the Holocaust. World Council appears to believe that the only cognizable benefit is
an economic one. The preservation of the memory of the Holocaust surely counts as a non-
economic benefit worthy of a modest alocation.

39. Apparently motivated by ideologica and rdligious concern, World Council objectsto
the decision to utilize the Joint Distribution Committee and the Claims Conference as
mechanisms to distribute aid to needy Holocaust survivors. The choice of the two providersis

clearly araiond one. JDC'srecord in successfully distributing funds to the poor is exemplary.
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If supplementa indtitutions must be used to permit distribution to persons who cannot recelve
funds from JDC for religious reasons, there will be time enough to organize such a supplementd
meansof didribution.

40. World Council aso chdlenges the mechanics of the plan to ditribute food and
medicine to needy Holocaust survivors living behind the old Iron Curtain pursuant to the Hesed
program, arguing that the Specia Magter lacks power to sdlect a particular cy pres remedy. But
that is precisdly why the parties turned to a Special Madter. It is, of course, true that other
dternatives exist that would congtitute an appropriate distribution of the settlement fund, but the
problem is determining which one. It was precisgly to avoid unnecessarily divisve arguments
over gppropriate forms of cy pres distribution, that the parties opted for a Specid Magter in the
firg place.

41. The World Council’ s objection to paying the funds to needy survivors over a 10 year
period gppears to misunderstand the nature of such a charitable commitment. When a charity
commits to provide food and medicine to needy persons, it would be irresponsible to expend
large sums on many person during one year only to run out of fundsthe next. Instead, a
respons ble charity “adopts’ a person, and commits to provide sustained assistance in order to
edtablish a sense of security. It does not risk making things worse by an episodic intervention that
cannot be sustained. In this case, the charity will commit to providing in-kind benefits over the
lifetimes of needy Holocaust victims who have suffered greetly, but who have been ignored by
most compensation plans. It is, of course, possible to describe other excellent uses for the cy
presfunds. But it isimpossible to deny the merits of the plan recommended by the Specid

Master.
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42. The World Council argues that a portion of an augmented L ooted Assets fund should
make distributions to al persons who suffered looting at the hands of the Nazis, including heirs.
It is possiblethat if substantia funds are re-allocated to the Looted Assets Class from the
unclaimed funds currently dlocated to the Deposited Assats Class, and unclaimed Refugee and
Save Labor funds, that nomind individua payments will be made to persons who suffered
looting at the hands of the Nazis. It isimpossible to give the question the consderation it
deserves, however, until we know with a greater degree of certainty whether fundswill, in fact,
be re-alocated, and what the Size of the re-allocation will be. Moreover, even if subgtantial re-
adlocation takes place, there would be significant practical obstacles to a digtribution of nomina
sumsto literdly millions of persons merely because they, or an ancestor, clam to have suffered
looting at the hands of the Nazis during WWII. Unless those substantia practical problems can
be resolved, | would find it very difficult to support such a distribution of the settlement
proceeds.

43. The World Council also disagrees with the Specid Master’ s recommendation that
Save Labor | and Il class members receive payments of between $500-$1,000, arguing that an
adlocation of up to $200 million overvaues the dave labor clams. Reasonable people may differ
over the precise vauation of the clams of the various class members. That iswhy iswas
deemed necessary to vest aneutrd Specid Magter with the responsihility of vauing the dams.
While the va uation suggested by the Specid Master of the Slave Labor Class clamsis not the
only possible vauation, it is clearly areasonable and thoughtful effort. Accordingly, it should be
respected by the Court, and by the participants.

44. There is much wisdom in the World Council’ s submisson. However, to the extent
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that the submission seeksto dlocate funds that have been initidly dlocated to other classes by
the Specia Madter, the submission is premature. If and when funds alocated to the Deposited
Assats, Refugee, or Slave Labor Classes become available for re-allocation, it will be necessary
to consder many of the suggestions contained in the submission pursuant to an open and

trangparent process of re-alocation.

Comments Filed by Disability Rights Advocates

45, Disahility Rights Advocates urges that 1% of the settlement fund, $12.5 million, be
et asde as acy pres remedy to recognize the suffering of disabled persons under the Nazi
regime. The thoughtful submission notes that the disabled suffered grievoudy under Nationa
Socidiam, and that it is particularly difficult to communicate with surviving dissbled persons
both because their status makes communication particularly difficult, and because their physicd
gatus made it far lesslikely that heirs will exist to seek redress for property clams. Counsd
agreesthat it is gppropriate to recognize the suffering of disabled victims of Nazi persecution
with acy pres payment of $12.5 million designed to advance the rights of the disabled. Sucha
payment is, however, inconggtent with the Specid Master’ s explicit desire to make a maximum
initid attempt to digtribute the entire settlement fund to individuass rather than groups.
Conggtent with the Specid Magter’s approach, the cy pres payment in connection with the
Looted Assets Class is merely an indirect distribution of food and medicine to distinct
individuas. Accordingly, it is premature to consider a cy pres digtribution to any group &t this
time. If and when funds become available for re-dlocation, | will urge that a cy pres payment of
$12.5 be authorized to recognize the suffering of disabled victims of Nationa Socidism.

46. Remaining objectionsto the Specid Master’ s Proposed Plan are lodged by persons
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who object to the failure of the Specid Master to have dlocated funds to organizations or to
individud victims of looting. The submissons are, in generd, both thoughtful and heartfelt. By
and large, though, they ignore the fact that the alocation plan must be keyed to the relative
drength of the factud and legd dams of class members againgt Swiss entities. It isimpossible
to use the settlement fund as a general fund to redress injuries caused by Nazis, both because the
fund istoo smdl to fulfil that purpose, and because the fund is the result of alawsuit againgt
Swiss entities, not Nazi oppressors.

Objections Lodged by Class members Zuber, Smith and L obet

47. Purporting to represent three members of the class, Lawrence Schonbrun, an attorney
who appears widdly as an objector in class action litigation, has lodged severd objectionsto the
Specid Masgter’s Flan. Hisfirgt objection complains that the voluminous two volume document
containing nine hundred pages was not mailed to the members of the class. He acknowledges that
a 38 page summary was widdly distributed to interested persons, but appears to suggest that an
enormoudy expensve additiona ditribution of the two volume document was required. In fact,
widespread notice of the plan was provided.

48. The next objection isto the alocation of $300 million for the Deposited Assets Class.
The objector cdlams to be unable to understand the derivation of the $300 million figure. Asthe
Specia Magter has explained, however, the figure is a conservative estimate of the funds needed
to pay the Deposited Assets Classin full. If the lack of records makes it impossible to distribute
the full $800 million, the Specid Master recommends a re-allocation pursuant to open and
transparent procedures. Thus, the objectors concern over re-allocation appears both misplaced

and premature. Similarly, the objector’ s purported concern with administrative overhead is
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unjustified. At the gppropriate time, afull accounting of dl adminidrative cogts will be
forthcoming. A hearing on the Specid Master’s Plan of Allocation and Didtribution is smply not
the point a which the technica details of minor adminisirative costs are to be considered. In any
event, the parties are committed to an extremely lean adminigration of the fund. The CRT will
function under the supervision of Paul VVolcker. The Slave Labor adminigtrative costs are
virtudly non-existent, snce we are using the German Foundation as our adminigrative arm. The
Looted Assets adminigtrative cogts are negligible because of the cy pres nature of the
digribution. It isamusing that the objector, who appears to be more interested in harassing the
participants than in congructively participating in the proceedings, Smultaneoudy complains

that adminidrative cogs are too high, while arguing that nominal Looted Assets digtributions
should be made to millions of class members at astronomical administrative cost. The objector
ignores the fact that merely demongtrating looting by the Nazis does not justify a payment from
the settlement fund without proof of participation by a Swiss Releasee. He dso ignores the fact
that class members with documented claims of |ooting have been afforded aremedy by the
German Foundation. Findly, the objector complains that insufficient information is given
concerning the distribution of $100 million to needy victims. In fact, the “Hesed” digtribution
program recommended by the Specia Master is both well known and extremely highly regarded.
If the objector desires additiond information concerning the Hesed programs, | am prepared to
provide him the address of the relevant ingtitutions. The objector’s concern over atimetable for
payment isaso trivid. The CRT is prepared to move immediately to resolve clams to deposited
assats. Save labor payments are ready for distribution as soon as the identities are made known

by the German Foundation. Looted assets cy pres distribution will be made as soon asthe
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settlement permits adistribution.  As the objector should know, no payments may be made from
the fund until the completion of al appeds. Such aprovison is sandard.

49. Findly, the objector’s demand that all classes recelve separate representation has
aready been determined by the Court in connection with its decision gpproving the settlement’s
fairness, including the procedure for alocating and digtributing the proceeds. In designing this
Settlement agreement, the parties were acutely aware that the worst possible course would be to
pit categories of Holocaust survivors againgt one another at the end of their livesin an unseemly
sguabble over a settlement fund that, necessarily, istoo smdl to do complete justice to dll
victims. Accordingly, class members were asked to endorse a scrupuloudy fair procedure for
determining alocation and distribution that included the three principa attributes of procedurd
farness - exit; loydty; and voice. Any dissenting class member was offered the opportunity to
opt out. The alocation decision was vested in awholly neutral Specid Master, Judah Gribetz,
Esg., with unquestioned loyalty to al Holocaust survivors. And the process of decision was
designed to assure that dl interested persons had complete access to the Specid Master. The

class opted overwhelmingly for the non-adversarid option. Nothing in Amchem or Ortiz

converts a class action involving a unique effort to provide Holocaust survivors with amodicum
of judtice at the end of their livesinto a prison within which survivors mugt fight with each other

over afund that cannot do completejustice to all.
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50. Accordingly, | request the Court to issue an order approving the Special Master’s

Proposed Plan of Digtribution and Allocation.

Dated: November 20, 2000
New York, New Y ork

Respectfully submitted,

Burt Neuborne

40 Washington Sgquare South
New York, New York 10012
(212) 998-6172

Lead Settlement Counsd
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