
-against- 

GMRI, INC., d/b/a RED LOBSTER, GREG COHEN 
&i. JEFFREY ROTHENBERG 

Defendants. 
--------------------------------------------------------------~ 

MEMORANDUhI & ORDER 

97 CL*. 0611 

GLASSER, United States District Judge: 

BACKGROUND 

Plaintiff Jeffrey DeFilippo \vas emplo>,ed from April 1993 until November 1995 b> 

defendant GMRI as a server in its Red Lobster restaurant in Hickwille, New York, lvhich is 

known as Red Lobster store # 3 13. .4m. Compl. 5’; 5, 6. Defendant Greg Cohen is an Assistant 

Manager at store # 3 13 and defendant Jeffrey Rothenberg is the General Manager of that same 

restaurant. Am. Compl. 5% 7, 9. 

In August of 1995, plaintiff informed Gre? Cohen that plaintiffs HIV test had proven 

negative. Upon hearing this information. Cohen allegedly stated: “1 use[d] to \\rork in a lab and 

HIV can live in the body eight years.” Am. Compl. 5 8. Plaintiff further alleges that thereafter 

both Cohen and Rothenberg began to harass plaintiff. Such harassment included ‘*informing a 

caller he no longer Lvorked there, \vhen he in fact did and not providing professional bartending 

services kvhile threatening Mr. DeFilippo \\-hen he attempted to make his drinks for his 



cu~.~7n:er. .' Am ('i:mpl. c: ill ‘.[I ]ri)jll .-\Liil_ll5: 199.1; c,l\\i\:;:;i <jf>!r. j?;F;jjyp \verc 

C::iOLiY;l~i‘c!. ~I~;!-:i,lcii’i!~li. :I::<! :.i*,‘O~~J 11) Ills. ( oil?;; ::::.A .\bj7. j~iJth~Ilb~:-~ ti; ;J- ‘.’ ,..h as. prwwc and 

(~enci-,1li\- CiL’li\’ til< plain~iri‘his iiigliii! i e ‘15 a himltn being.” :\m Compl. c 12. Plaintiffallsges 

that this harassment \\ns b <cali:;c of plaintiffs “apparsnt homoserualit!~. compounded by Mr. 

Cohen’s and Mr. Rothenberg’s fear of HIV.” Compl. ,, c 1; _. \i’hen plaintiff complained of this 

harassment to the regiona! director fnr GMRI. he 1i.a~ told. allegedl?,. that “[\+‘]e don’t avant to 

kno\v about ).our sexual preference.” Compl. r .15. 

Finally. on KoI.ember 24, 199-l. “a co-li.orker of >lr. DeFilippo refused to assist him in 

ser\.ing customers as \\‘as the senerall!, accepted practice set forth in the Red Lobster ‘Job 

Description’ for the job title server . . . . That due to the prsi.ious continual harassment, plaintiff 

Mr. DeFilippo in total esasperation, uttered the \\,ord ‘Bitch.’ This utterance \vas then perversely. 

labeled a ‘profanit).‘: resulting in the termination of Mr. DeFilippo.” Compl. 77 16. 17. 

Plaintiff. after his termination, pursued GMRI’s internal grielsance and revieiv procedure, 

Lobster Peer Re\,ie\t,. At this re\.ie\v. plaintiffs termination Leas re\ie\ved by a group of five 

panelists, \vho \\-ere randomly selected from other Red Lobster locations in the NeLv 1’ork area. 

Three of these emplo>.ees \\.ere howl>, lvorkers and t\vo \vere manqerial emplo>,ees. On January 

3. 1996. the re\.iew board denied plaintiff-s request for reinstatement. 

On April 30. 1996. plaintiff filed a \.erified complaint with the State Division of Human 

Rights charging unla\vful discriminatoq. practice relating to employment because of disability. 

AEter an investigation; the Di\-ision of Human Rights determined that there \vas no probable 

cause to beliekre that GXlRI engaged in the unlan.ful discriminatory practice complained of: 

“The record indicated that the complainant \vas terminated for a legitimate, non-discriminatory 
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Local Rule 56.1 Reauirements 

At the outset it must be noted that plaintiff. \vho is the non-movant in the present action, 

has failed to provide a 56.1 statement as required by the local rules of this court. Local Civil 

Rule 56.1 states: 

(a) Upon an>’ motion for summary judgment pursuant to Rule 56 of the 

Federal Rules of Civil Procedure, there shall be annexed to the notice of motion a 

separate, short and concise statement of the material facts as to lvhich the moving 

party contends there is no genuine issue to lx tried. Failure to submit such a 

statement may constitute grounds for denial of the motion. 

(b) The papers opposing a motion for summary judgment shall include a 

separate, short and concise statement of the material facts as to lvhich it is 

contended that there exists a genuine issue to be tried. 

(c) All material facts set forth in the statement required to be served by the 

moving party Lvill be deemed to be admitted unless controverted by the statement 

required to be sen.ed by the opposing party. 

(d) Each statement of material fact by a moI.ant or opponent must be 
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follo\~k2(i b!. cit:!;i;)Il 70 I::\ ii:c:T:tc \>. :,.,:I. ;. .,.,.,: ;-.; .,i;:.i:.-,Ii-]c~. .<c; f,)pt.: ;I.- yL.;:,ircJ 

h\. ]-edernl R!.!!c t:>i‘(‘i\.i! f’y$,r; ,,i:!rc rt;< c\. 

Defcn;!~?nts-mo\-Ll;!!s i;a\.c ixi,l::lii ;I 56.1 “Statcmcnt oi Ijncontsstcd Facrs” in their 

motion for summar!~ judgment. Since plaintiff has not sL:bmittcd his o\vn 56.1 statement. all of 

the facts asserted in defendants’ statement \t.ill be deemed admitted. 

Summarv Judo,ment St3ndnrd 

Summary judgment under Rule 56 is proper ‘-if the pleadings. depositions, ans\vers to 

interrogatories, and admissions on file together nith the affidax.its: if any, shop. that there is no 

genuine issue as to an>. material fact and that the moiins party is entitled to judgment as a matter 

of lail,.” See Celotes Corn. v. Catrett. 477 U.S. 317, 322 (1986). The moving party bears the 

burden of proof on such motion. & linited States v. All Funds. 832 F. Supp. 542, 550-5 1 

(E.D.N.Y. 1993). 

A genuine factual issue exists if there is sufficient e\-idence fa\roring the nonmovant such 

that a jug, coulci return a verdict in its fa\.or. Anderson \.. Liberty Lobb!.. Inc.. 477 U.S. 242,249 

(1956). The nonmo\kg party, ho\ve\.er. “must do more than simpl\, sho\v that there is some 

metaphysical doubt as to the material fact.“ Matsushita Elec. Indus. CO.. Ltd., 1’. Zenith Radio 

Corp.. 475 U.S. 571, 5S6 (1986). Rule 56(e) “requires the nonmoving part>. to go be>.ond the 

pleadings and by her 0Lr.n affidavits. or by the ‘depositions, ans\vers to interrogatories, and 

admissions on file,’ designate ‘specific facts shoxving that there is a genuine issue for trial.“’ 

Celotes. 477 U.S. at 324. 

“Summary judgment should be employed sparin@? in employment discrimination cases 

Lvhere the employer’s intent. motivation. or state of mind are at issue.” Scott \‘. Flaghouse. Inc., 
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unlaxvful employment practice for an emplo>.er to discharge or othen\ise discriminate in terms, 

conditions. or pri\,ileges of employment against an emplo>.ce because of that emplo>.ee’s 

disability. In order to sur\,ive a motion for summary judgment on a discrimination claim. the 

plaintiff must establish a prima facie case b>, producing evidence sufficient to support a 

reasonable inference of discrimination. Foster v. Arcatn Assoc.. Inc.. 772 F.2d 1433: 1459 (gth 

Cir. 19S5). Specificall)., the plaintiff must shon: (1) that he is disabled \\.ithin the meaning of 

the AD,4; (2) that he is other\vise qualified to perform the essential functions of his job; and (3) 

that he suffered the ad\.crse employment action because of his disability. Heiln.eil v. Mount 

Sinai How.. 32 F.3d 7 18, 722 (2d Cir. 199-I). 

Definitions of DisabilitL. 

Under the AD.4. the term ‘disability’ means (A) a phlxical or mental impairment that 

substantially limits one or more of a person’s major life activities; (B) a record of such an 

impairment; or (C) being regarded as having such an impairment. 42 U.S.C. 5 12102(2). 

Here plaintiff does not allege that he is or \vas physically impaired in any Lvay. Rather? 

he argues that he is “regarded” as having an impairment. ‘*Although few ‘perceived disability’ 

cases have been litigated,” Greenberg 1.. Ne\v York State. 919 F. Supp. 637,641 (E.D.N.Y. 



an individual to prel-ail on a pcrceix,cd dijabilit) claim. 11~ IIIUS~ SIIOLI, (1) that the emplo\,sr 

treated plaintiff as ha\ ing an in>pL~;l~m~nt that substantiall~~ limited one or more of his major life 

activities and (2j that either (a) \\hile plaintiff had a physical or mental impairment, it Lizas not 

substantiall). limiting or (a) that plaintiff did not suffer at all from a statutorily prescribed 

physical or mental impairment. See id. (citin g 29 C.F.R. 4 1630.2(l)). Although the EEOC L 

regulations are “not controlling upon the courts b>’ reason of their authorit). [they] do constitute a 

bodl. of experience and informed judgment to Lvhich courts and litigants may properly. resort for 

guidance.” Meritor Sav. Bank. FSB L’. Vinson. 477 U.S. 57: 64 (1986). 

Plaintiff presents the follo\ving allegations to support his contention that defendants 

regarded plaintiff as HIV positive: The statement allsgedljr made by defendant Greg Cohen, who 

after learning that plaintiff \\.as HIV negative. told plaintiff that he used to Lvork in a lab and HIV 

can 1il.e in the body for eight >.ears; the “manner [in i\hich plaintiff? ma[de] drinks \vas attacked 

by Mr. Rothenber,. 0’ a friend \\,ho called for plaintiff ivas told he nas no longer leas employed 

there; plaintiff\vas told by a co-ivorker that “hlanagement” \\-as on a campaign to fire him and 

that he belonged in a “psi-cho house”: plaintifflvas not permitted to prepare food Lvhen another 

Lvorker noticed a cut on plaintiffs arm; plaintiff u’as told by another employee that a customer 

did not \\.ant to sit at his table because he \vas gay; and plaintiff \vas criticized for using his hands 

to put ice cubes in a glass. Plaintiff also states that he \\-as called HIV p0sitiL.e and gay b). 

sek,eral co\!.orkers. 
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judgment). Furthermore, paragaph 41 ofdsfcndants‘ 56.1 statements asserts: “Cohen ns\w 

\\.orked for a laborator>. or similar facility and ne\er made any statement to Plaintiff that he did.” 

Since plaintiff has not challenged this statement in a 56 1 ~taternent of his o1L.n. defendants’ 

statement is deemed to be admitted.’ Thus plaintiff has, essentially, presented no e\.idence 

Lvhatsoever that defendants believed plaintiff to ha\,e an impairment at all much less that 

defendants believe plaintiff to have an impairment that substantialI>. limits one or more of his 

major life activities. Plaintiff, therefore, has failed to make out a prima facie case of employment 

discrimination. See. m, Carev v. Crescenzi. 923 F.2d 18: 21 (2d Cir. 1991) (Bald assertions or 

conjecture unsupported by e\.idence are insufficient to o\‘ercome a motion for summar\’ 

judgment); Western World Ins. Co.. v. Stack Oil. Inc., 922 F.2d 118, 121 (3d Cir. 1990) (same). 

Additionally. despite his contention to the contrar!.. plaintiff-s termination did not occur 

urlder circumstances that ivould gi\re rise to an inference of discrimination. Plaintiff \\.as fired 

after calling a co-Lvorker a “bitch” in front of a table of customers that included a nine-year-old 

girl and then lying about the incident to his manager. Defs’ 56.1 Statement cc 17-28. Plaintiff 

‘Even if it Lvere true that defendant Cohen stated that he did lvork in a lab and that HIV 
can live in the body for eight >.ear. this alone Lvould not be sufficient to make out a prima facie 
case under the ADA. See DeFilippo Deposition at 128: 

Q: Do you base your claim that 1’0~1 Lvere perceii-ed to be HIV positive on 
anything other than that statement by Greg Cohen? 
A: No. 



termination. Indeed, plaintifFs termination \vas re\,ie\\.ed b>, a group of five randomly-chosen 

panelists from other Red Lobster locations in the Ne\\. York area. Lvho had ne\‘er met defendant 

pre\iousljr. This re\,ie\v board denied plaintiffs request for reinstatement. finding that the 

decision to terminate plaintiff leas handled according to cornpan)’ policy. Defs’ 56.1 Statement 5 

37. Similarly, this court has seen no evidence to suggest that plaintiff \vas fired for any reason 

other than that stated by defendants. Plaintiffs claims under the ADA is, therefore. dismissed. 

The Rehabilitation Act 

The Rehabilitation Act pro\.ides that ‘*[n]o other\vise qualified individual Lvith a disabilitlr 

. . . shall, solely by reason of his or her disabilit!.. be escluded from the participation in. be 

denied the benefits of, or be subjected to discrimination under any program or activity receiving 

Federal financial assistance . . .” 29 U.S.C. 5 791(a). Therefore, to make out a prima facie case 

of discrimination under the Act, a plaintiff must show that (1) he has a disability, under the Act; 

(2) he is otherlvise qualified to perform the job: (3) he \vas discharged because of his handicap; 

and (4) the employer is a recipient of Federal financial assistance. See HeilLveil v. Mount Sinai 

HosPital, 32 F.3d 718, 722 (2d Cir. 1991). 

Defendant GMRI has stated that it is not a recipient of Federal financial assistance, Defs. 
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. 

Defendants’ motion for summary judgment is granted and plaintiff’s complaint is 

dismissed in its entirety. 

SO ORDERED. 

Dated: June 3 “L -27 
Brooklyn, New York 

/” 
/ /’ / /- 

.&-.’ t 4- ,i,i----, 
I. Leo Glasser, U.S.D.J. 



De\,011 L. Gosnell. Esq. 
McKnight. Hud:;on. Ford 22 IIxrison 
6750 Poplar A1.e.. Suite 600 
P.O. Box 171375 
Memphis, T;;; 38 1 ST- 13 75 

Bryan A. McKenna, Esq. 
;acob, Medinger & Finnegan 
1270 Avenue of the Americas 
New York, N1’ 10020 
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