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| . | nt r oducti on

Plaintiffs represent a Trust established in 1988 as a
result of the bankruptcy of Johns-Manville Corporation (Manville),
a producer of asbestos products. Defendants are the major tobacco
product manufacturers and related entities (Tobacco). The Trust
seeks recovery for Tobacco's role in contributing to asbestos
related injuries. Anong other theories, the Trust argues that had
it been aware of the malign synergistic nedical effect of snoking
on those claimng conpensati on because of exposure to Manville's
asbestos, either it or Manville woul d have sued Tobacco years ago
for contribution.

Al of plaintiffs clainms are based upon state | aw. They
nonet hel ess al |l ege federal subject matter jurisdiction (conpetence
of the district court) predicated upon the federal courts’ role in
establishing the Trust in the bankruptcy proceeding and its
conti nui ng power over Trust. The action was assigned to the judge
of the Eastern District of New York sitting by designation in the
district court for the Southern District of New York.

Def endant s nove to di sm ss on the ground that the federal
courts |lack conpetence to adjudicate the case. The notion nust be
gr ant ed. It is, therefore, unnecessary to address defendants’
summary j udgnent notion argui ng that the evidence cannot support a
recovery predicated on the Trust's substantive theory.

Di sm ssal is mandat ed because bankruptcy courts possess
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only limted conpetence. This deficiency is particularly apparent
where, as in the instant case, the plan of reorganization has
al ready been confirnmed, and the bankruptcy proceedi ng term nated.
Continuing jurisdiction of federal courts over litigation affecting
a long-established trust such as this oneis limted to relatively
m nor matters such as interpreting prior orders and regul ating the
processing of clains. It does not extend to a major suit brought
by the Trust against those not a party to the bankruptcy or to any

closely rel ated proceedi ng.

1. Brief History of Manvill e Asbestos Litigation

The sordid | egal disasters constituting the asbestos, the
tobacco and the overlapping litigations have often been told.

See, e.g., Inre Johns-Manville Corp., 36 B.R 743 (Bankr. S.D.N.Y.

1984) (representatives of future claimnts may appear); Kane v.

Johns-Manville Corp. (In re John-Manville Corp.), 843 F.2d 636 (2d

Cir. 1988) (background of asbestos-caused diseases, bankruptcy

litigation and approval of Plan of reorganization); Inre Joint E

and S. Dist. Asbestos Litig. (In re Johns-Manville Corp.),

Bankruptcy Nos. 82 B 11656 (BRL) to 82 B 11676 (BRL), 1990 W
115772 (E.D.N Y. July 16, 1990) (stay of all paynents to

claimants); In re Joint E. and S. Dist. Asbestos Litig. (In re

Johns-Manville Corp.), Bankruptcy Nos. 82 B 11656 (BRL) to 82 B

11676 (BRL), 1990 W. 115785 (E.D.N.Y. July 20, 1990) (expl ai ni ng

need for stay); Findley v. Blinken (In re Joint EE and S. D st.
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Asbestos Litig.; In re John-Manville Corp.), 129 B.R 710 (E &

S.D.N.Y. 1991) (history of asbestos, diseases, know edge,
bankruptcy, Trust operations; <class action to nodify Trust
operations; approval of settlenent), rev'd, 982 F.2d 721 (2d Cr.

1992), nodified, 993 F.2d 7 (2d Cir. 1993); Findley v. Blinken (In

re Joint E. and S. Dist. Asbestos Litig.: In re John-Munville

Corp), Nos. 82 B 11656(BRL) to 82 B 11264(BRL), 1992 W 364271 (E.

& S.D.N. Y. Dec 7, 1992) (stay of paynents); Findley v. Blinken (In

re Joint EE and S. Dist. Asbestos Litig.;: In re Johns-Manville

Corp.), 830 F. Supp. 686 (E. & S.D.N. Y. 1993) (appoi ntnent of panel
under Rule 706 of Federal Rules of Evidence to estimate future

clainms); Findley v. Blinken (In re Joint E. and S. Dist. Asbestos

Litig.; Inre Johns-Manville Corp.), 151 F.R D. 540 (E. & S.D.N. Y.

1993) (quashi ng subpoena directed to Rule 706 experts); 1,087 Va.

Asbest os Di sease Judgnent and Settlenent Creditors of the Manville

Corp. Asbestos Disease Conpensation Fund v. Mnville Personal

Injury Settlement Trust (In re Joint E. and S. Dist. Asbestos

Litig.; In re Johns-Manville Corp.), 14 F.3d 151 (2d G r. 1994)

(approving order permtting paynents in reduced anounts); Findley

v. Laughead (In re Johns-Manville Corp.), 27 F.3d 48 (2d Cir. 1994)

(authority to stay paynments under All Wits Act); Findley v. Falise

(Inre Joint E. and S. Dist. Asbestos Litig; In re Johns-Munville

Corp.), 878 F. Supp. 473 (E & S.D.NY. 1995) (approving
nodi fication of plan for paynents to those with nedical clains;

jurisdiction over Trust), aff’d and renanded for further findings,
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78 F.3d 764 (2nd Gr. 1996); Findley v. Falise (In re Joint E. and

S. Dist. Asbestos Litig.; Inre Johns-Manville Corp.), 929 F. Supp.

1 (EE & S.DNY. 1996) (interpreting new Plan); Paul Brodeur,

Qut rageous M sconduct: The Asbestos Industry on Trial (1985); Barry

| . Castleman, Asbestos: Medical and Legal Aspects (4th ed. 1996);

Nat i onal Acadeny of Engi neering, Product Liability and I nnovation

135-36 (1994); George A Peters & Barbara J. Peters, Sourcebook on

Asbestos Diseases (1980-1999) (nineteen volunes); S. Elizabeth

G bson, Miss Torts Limted Fund and Bankruptcy Reorgani zation

Settlenents: Four Case Studies 1-45 (Federal Judicial Cr. 1999);

Jay Tidmarsh, Mass Tort Settlenment C ass Actions: Five Case Studies
47-74 (Federal Judicial Cr. 1998); Advisory Commttee on Givil

Rul es and the Wrking Goup on Mass Torts, Report on Mass Tort

Litigation app. E (1999) (report w thout appendices is reported at

187 F.R D. 293 (1999); Thomas E. WIIlging, Mass Torts Probl ens and

Proposal s: A Report to the Mass Torts Wirki ng G oup, 187 F. R D. 328

(1999); Conference on Mass Torts, Mass Torts Worki ng G oup, Phila.,
Pa., May 27-28, 1998, § 14 (1998) (discussing National Bankruptcy

Revi ew Conm ssion's Proposal)); Frank J. Macchiarola, The Manville

Personal Injury Settlenent Trust: Lessons for the Future, 17

Cardozo L. Rev. 583 (1996); Stephen Labaton, How a Conpany Lets Its

Cash Talk, NY. Tinmes, COct. 17, 1999, § 3, at 1 (on obtaining

| egi sl ative protection fromasbestos suits); see generally Andrews

Asbestos Litig. Rep. (semnonthly Feb. 1979 to date); Mealey's
Asbestos Litig. Rep. (semnonthly Feb. 1984 to date); 1 Sourcebook
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on Asbestos Di seases: Case Law Quarterly (1989-1990).

For the purpose of this notion, a summary will sufficeto
establish that Tobacco has not been legally involved in the Trust's
genesis or life. Four periods are relevant: (1) the years |eading
up to Manville's 1982 bankruptcy filing; (2) the pendency of the
bankruptcy proceeding until the Trust began operations under an
approved Plan in 1988; (3) the operation of the Trust from1988 to
1996 (it was stayed from maki ng paynents to claimants from 1990 to
1996); and (4) the operation of the Trust from 1996 to the present

when it enployed a new node of dealing with clai mants.

A Bef ore Bankruptcy in 1982

Manville was the world s |argest producer of asbestos
pr oduct s. At least as early as the 1930s, it was aware of the
dreadful dangers to the lungs and other bodily parts of its own
wor kers and other workers exposed to asbestos. It had also
concluded by that time that snmoking by workers in its plants
present ed i ndependent dangers of | ung di seases because snoki ng pl us
asbestos exposure had a nultiplying effect in inducing I|ung
di seases. Manville was aware of sufficient general epidem ol ogi cal
research which, together withits workers' conpensation records and
other internal nmaterials, supported its conclusions about the
dangers of sinultaneous exposure to asbestos and tobacco.

In the md-1970s, Manville outlawed smoking in its
asbestos plants as a prophylactic program Yet, in one of the many
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curious events in the annals of these litigations, unions (whose
officials should have been aware of the dangers) sued to prevent
Manville's anti-snoking orders from being enforced. See, e.q.,
Menmor andum from Fred Panzer to Horace R Kornegay, June 8, 1979, at
2 ("The position of unions in the asbestos-snoking controversy is
anti-anti-snoking. They are nore opposed to Johns-Manville than to

tobacco"), reprintedin Affidavit of Janmes L. Stengle in Opposition

to Defendant's Mdtion to Dismss, exhibit 32, In fact, Tobacco
enployed a major law firm to wite the briefs for the union.

See Menorandum of Covington & Burling, June 25, 1977, reprinted in

Stengle affidavit, supra, exhibit 36; Johns-Manville Sales Corp. v.

| nt ernati onal Assoc. of Machinists, Local Lodge 1609, Menorandumin

Support of Defendant’s Mtion for Summary Judgnent (Apr. 26, 1977)

(S.D. Tex.), reprinted in Stengle affidavit, supra, exhibit 37

(menmor andum prepared for unions opposi ng snoki ng ban by attorneys
for Tobacco). The union-and-Tobacco-led litigationresultedinthe
snoking ban being lifted by the federal courts, thus probably
substantially increasing the hazards to asbestos workers.

In the Brooklyn Navy Yard asbestos litigation during the
1980s and 1990s, testinony revealed that the Yard' s nedical staff
along with the highest | evels of governnent officials were aware of
the dangers to workers exposed to asbestos while building our
capital ships and aircraft carriers during Wrld War Il. Seelnre

E. and S. Dist. Asbestos Litig., 772 F. Supp. 1380, 1388 (E.D.N.Y.

1991), aff'd in part, rev'd in part on other grounds sub nom Inre
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Br ookl yn Navy Yard Asbestos Litig., 971 F.2d 831 (2d Gr. 1992).

Yet, neither governnent, unions nor Manville took any effective
action to protect or to warn the thousands of young workers of the
dangers of asbestos, particularly in conjunction wth snoking.

The workers remained unaware of the dangers or were
al ready so addicted that (w thout the nedical rehabilitative nodes
presently avail abl e) they snoked whil e they breat hed asbest os dust.
For many this was a formof slowsuicide. Utimtely many of these
workers and their survivors nmade cl ainms against Manville and the
Trust because of serious asbestos-rel ated diseases.

Even t hough production of asbestos products by Manville
and ot her producers had |argely ceased by the 1970s, the |atency
peri ods associated with these di seases predictably will result in
sone 600, 000 cl ai s bei ng brought against the Trust. Credible new
clainms are expected to be filed until the mddle of the twenty-
first century.

By 1980 many thousands of asbestos workers' suits were
pendi ng against Manville in state and federal courts. Manville did
not inplead Tobacco in these suits. Faced wth a threatened
aval anche of additional cases, Munville filed a petition in

bankruptcy staying further litigation.

B. Bankr uptcy Proceedi ngs, 1982-1988

The negotiations and appeals during the bankruptcy
proceedi ngs took sonme six years. Manville gave up nost of its
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equity and assets to the Trust which was established to adm ni ster
the Plan. Manville's I nsurance supplied a substantial infusion of
cash as well. Provided in the approved Plan was (1) full paynent
to comercial creditors, (2) a system of paynent to current
claimants on a first-in, first-out basis, with priority, as a
practical matter, being given to pre-bankruptcy petition cases, and
(3) provision for paynments to future clainmants. "Val ues" of
clains were to be determned on a negotiated-settlenent-
adm nistrative basis, with the possibility of an “escape” to the
tort-court system

The suggestion that Tobacco be brought into the
bankruptcy proceedings for its role in causing claimnts’ di seases
was considered by those responsible for those proceedings,
including claimants. This option was not adopted by the parties
negoti ati ng the bankruptcy Plan. Tobacco was never involved in the

bankr upt cy proceedi ngs.

C. First Period of Trust Operation, 1988-1996

Even before the Trust began to make paynents in 1988 to
claimants under the Plan, it was apparent to the attorneys for the
claimants and to the Trust that the assets of the Trust were
grossly insufficient to pay present and future claimnts.
Nonet hel ess, the Trust paid huge suns fromits limted capital to
plaintiffs’ attorneys, who effectively controlled the Trust, for
their clients and for their owm fees. The Trust's funds were al so
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being bled by huge transactional costs -- at the rate of sone
$1, 000, 000 a week -- defending suits by those seeking to escape the
queue before the Trust’s noney ran out. As a result, the Trust’s
assets were soon exhaust ed.

Settlements were negotiated in bulk, wth little
relationship to litigated value or to the projected tort-court
recoveries upon which the Plan had been predicated. D scount s
wer e, however, made for snoker-claimants during these negotiations
on the assunption of contributory negligence. The Trust did not
i npl ead Tobacco in the litigations pending against it.

Clainms nultiplied in nunbers and val ues far beyond what
had been contenplated in the bankruptcy proceedings. For all
intents and purposes, the Trust was insolvent. Yet, neither the
Trust nor anyone el se sued Tobacco or sought to inplead it.

The district and bankruptcy courts learned in 1990 that
it was inpossible for the Trust to pay judgnents in the many cases
already in litigation or in settlenments of other clains. The

courts pronptly stayed paynents by the Trust. See In re Joint E.

and S. Dist. Asbestos Litig., 1990 W. 115772 (stay of all paynents

toclaimants); Inre Joint EE and S. Dist. Asbestos Litig., 1990 W

115785 (explaining need for stay). The trustees and chief
operating officer of the Trust were repl aced.
Negoti ati ons were undertaken through a class action suit

against the Trust to revise the paynent Plan. See Findley, 129

B.R 710; Findley, 982 F.2d 721. Tobacco was not i npl eaded.
14



In 1994, Congress passed a special lawto ensure that the
assets of the former asbestos corporations were not subject to
clainms after bankruptcy. See Bankruptcy Reform Act of 1994, Pub.
L. 103-394, § 111(a), 108 Stat. 4106, 4113-4117 (codified at 11
US C 8 524(g), (h)). Al future clains arising fromdelicts of

Manvill e had to be made against the Trust. See Inre Joint E. & S.

Dist. Asbestos Litig., 878 F. Supp. at 570-71 (description of

Amendnent to bankruptcy statute and its effect).

D. Second Period of Trust Operation, 1996 to Present

1. New Pl an
After extensive hearings and appeals -- taking into
account the needs of third party producer-claimnts, future
claimants and others, as well as fiscal realities -- paynents
recomenced under a new Plan in 1996. These paynents were based on
a matrix, with alnost no realistic opportunity to escape to the

tort-court system See Findley, 878 F. Supp. 473 (approval of

settlement of <class action nodifying Plan); 1d. at 575-80
(stipulation of settlenent); id. at 580-615 (new Trust Di stribution
Process).

In view of the limted remaining assets of the Trust and
t he projected nunber of clains, paynents were limted to 10%of the
value of clainms fixed by the new Plan. Legal fees were also

limted in order to protect the Trust’'s assets.
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Cl ai s’ val ues were di scounted by taking into account the
snoki ng history of claimnts:

The Schedul ed Values are based on extensive
review of the current settl enment and
l[itigation environment and on the Trust's
hi storic experience settling clains using the
Clainms] R esolution] P[rocedure] Factors

Id. at 585; see also id. at 583 (consideration of "alternative

causes" in determning liability); Macchiarola, 17 Cardozo L. Rev.
at 608 (distinguishing between snokers and non-snokers under one

proposal for nodification of original Plan).

2. Legal Controversies

During this second phase of the Trust’'s operations, a
class action was brought in the district court requiring
interpretation of the new Plan. A nunber of aggrieved claimnts
chal l enged the Trust’s nedi cal assessnment of diseases. The case
was settled during trial.

This suit was based upon diversity and bankruptcy
jurisdiction. The court, acting as a bankruptcy and district
court, determned that it had conpetence pursuant to diversity

jurisdiction and its power to interpret the anended Plan. See In

re Joint E. and S. Dist. Asbestos Litig., 878 F. Supp. at 600
(Trust given right to "seek an Oder from the Courts" to nmake
amendnent if Selected Counsel for the Beneficiaries is acting

unreasonably ).
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Anot her dispute was resolved informally in 1999 by a
court appointed special naster. He hel ped nediate a settlenent
provi di ng for techni ques resol ving nedical clains by a large class
of seafarers.

Both of these post-new Plan |litigations involved the
interpretation of the Plan’s ternms. The situation in the instant

case is not so limted.

[11. Present Litigation

The present litigation is before the district court
sitting in bankruptcy. As already noted, it is based on the theory
that Tobacco has hidden the dire effects of snoking and,
particularly, of the synergetic effects of sinultaneous exposure to
t obacco snoke and asbestos air-borne fibers. The Trust contends
that, had it been aware of what has now becone commobn know edge as
aresult of recent anti-Tobacco tort litigation across the country
and revel ation of heretofore unknown Tobacco docunents, it would
have succeeded i n maki ng defendants | egally responsi ble for a large
part of the clains it has paid since 1988 and wll pay in the

future.

V. Jurisdiction Law

Nei ther diversity nor federal question jurisdiction
(1 ndependent of bankruptcy jurisdiction) is alleged. I nst ead,
plaintiffs’ primary argument is that jurisdiction exists pursuant
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to section 8§ 1334(b) of title 28. That section provides that “the
district courts shall have original but not exclusive jurisdiction
of all civil proceedings arising under title 11 [the bankruptcy
title], or arising in or related to cases under” the bankruptcy
I aw.

It isplaintiffs’ viewthat jurisdiction exists under the
“related to” provision of section 1334(b). Plaintiffs make several
argunents as to why this case falls within this provision including
that the district court retained jurisdiction through the | anguage
of the Plan of reorganization. Plaintiffs’ contentions are
unf ounded.

Anal ysis begins with a bedrock principle of federal

jurisdiction: Federal courts possess only |imted conpetence
usually referred to as subject matter jurisdiction. See U. S
Const. art. I1I1l, 8 2, cl. 1; Kokkonen v. Guardian Life Ins. Co.

511 U. S. 375, 377 (1994) (“Federal courts are courts of limted
jurisdiction. They possess only that power authorized by
Constitution and statute.”). An inquiry on conpetence starts with
the assunption of a lack of subject matter jurisdiction. See

Kokkonen, 511 U S. at 377; Turner v. Bank of NN Am, 4 US. (4

Dall.) 8, 11 (1799). The “burden of establishing the contrary
rests upon the party asserting jurisdiction.” Kokkonen, 511 U. S.

at 377; see also MNutt v. General ©Mtors Acceptance Corp., 298

U S 178, 182-183 (1936).
A district judge sitting as a bankruptcy court has
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severely cabined jurisdiction. Bankruptcy judges are not Article
1l judges. They lack the protection of life tenure subject to
their continued “good Behavior.” U S. Const. art. Ill, 81, cl. 2.
Accordingly, there are significant restriction on what functions

can be constitutionally delegated to these bodies. See Northern

Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U. S. 50 (1982)

(plurality opinion); id. at 89-90 (Rehnquist, J., concurring in
judgment); 1 Collier on Bankruptcy § 3.01[4][c][Vv], at 3-30 (15th
ed. 1999) (If adistrict court is without jurisdiction, “[p]erforce

[the case] cannot reside in the bankruptcy court.”).

A, “Related to” Bankruptcy Jurisdiction

The jurisdiction of bankruptcy courts, like all federal
trial courts, is statutorily created. As already noted, section
1334(b) grants district courts jurisdiction over proceedings
“arising under” the bankruptcy title, “or arising in or related to
cases under” the bankruptcy title. 28 U S.C. 8§ 1334(b). District
judges may refer proceedings that fall within this section to
bankruptcy judges. See 28 U.S.C. § 157(a). In the series of post-
bankr upt cy proceedings prior to the instant one, the district court
removed the bankruptcy case to itself, acting as a bankruptcy

j udge.
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The present case does not “aris[e] under” any provision
in the bankruptcy title. Thus, in order for federal jurisdiction
to exist, the instant proceeding nust either fall wthin the
“arising in” or “related to” |anguage of section 1334(Db). See

Celotex Corp. v. Edwards, 514 U. S. 300, 307 (1995). Plaintiffs

rely solely on the “related to” provision. This is unsurprising
because this proceeding is not one of the ““admnistrative’ natters
that arise only in bankruptcy cases.” |In re Wod, 825 F. 2d 90, 97

(5th Cr. 1987) (enphasis in original); see also Eastport Assocs.

v. City of Los Angeles (In re Eastport Assocs.), 935 F.2d 1071,

1076 (9th Cr. 1991); Collier, supra, T 3.01[4][c][iv], at 3-29.
As the Suprenme Court noted in Cel otex, Congress declined
to delineate the scope of “related to” jurisdiction, but “its
choi ce of words suggests a grant of sone breadth.” Celotex, 514
U S at 307-08. Courts of appeals appear sonewhat divided as to
the nmeaning of “related to.” The test used in the mgjority of
circuits is “whether the outcone of that proceeding could
concei vably have any effect on the estate being adm nistered in

bankruptcy.” 1d. at 308 n.6 (quoting Pacor, Inc. v. H ggins, 743

F.2d 984, 994 (3d Cr. 1984)) (internal quotation marks and
enphasis omtted).

The Second Circuit “seen{s] to have adopted a slightly

different test.” Id. 308-09 (citing Turner v. Ermger (In re
Turner), 724 F.2d 338, 341 (2d Cr. 1983)). I n Turner, Judge

Friendly described the test as whether an action possessed a
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“significant connection” with a bankruptcy proceedi ng. Turner, 724
F.2d at 341. The Celotex Court inplied that the Pacor and Turner
tests are only mnimally different, and the court of appeals for

the Second Circuit has enpl oyed both of them See Publicker |ndus.

Inc. v. United States (In re Cuyahoga Equip. Corp.), 980 F.2d 110,

114 (2d CGr. 1992). 1In any event, the distinctionis irrelevant to
t he instant proceeding.

The nost inportant aspect of any of these tests is that
“bankruptcy courts have no jurisdiction over proceedi ngs that have
no effect on the estate of the debtor.” Celotex, 514 U S. at 308-
09 n.6. To rephrase this requirenment slightly nore broadly, a
civil proceeding which has [1] no effect on the debtor or “which
woul d not inpact upon [2] the admnistration of the bankruptcy
case, or [3] on property of the estate, or [4] on the distribution
to creditors, cannot find a home in the district court based upon
its bankruptcy jurisdiction.” Collier, supra, T 3.01[4][c][Vv], at

3-30 (15th ed. 1999). This case satisfies none of these criteria.

1. Analysis of the Four Factors

a. Debtor

The debtor, Manville, is not a party to this litigation
-- and has been freed of any connection to all asbestos litigation
by both the term nation of the bankruptcy proceedi ngs and a speci al
Congressional statute providing a safe harbor, see 11 U S C 8§
524(4g), (h). Instead, an entity that was a product of the
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bankruptcy proceeding, the Trust, has sued a third party for noney

allegedly owed to it.

b. Adm nistration of the Bankruptcy Case

The bankruptcy case was termnated in 1988. See Kane,
843 F.2d 636. VWhile it is true that jurisdiction can continue to
ensure that the plan is conplied with, this is alimted grant:

[A] court may retain jurisdiction, after confirmation,
to guarantee that the plan of reorganization is
conplied with, but it may not keep the

[debtor] corporation in ‘perpetual tutel age’

by exercising control over all aspects of the
corporate conduct or by assum ng jurisdiction

over controversies between the reorganized
corporation and third parties.

G aybrook Drilling Co. v. Divanco, Inc. (Inre Divanco, Inc.), 336

F.2d 697, 701 (10th Cr. 1964).
A court’s jurisdiction is [imted under such
circunstances “to ‘protect its confirmation decree, to prevent

interference with the execution of the plan and to aid otherwise in

its operation.”” Pennsylvania Cos. Inc. v. Stone (In re Geenley

Energqy Holdings, Inc.), 110 B.R 173, 180 (Bankr. E.D. Pa. 1990)

(quoting Inre Dilbert’s Quality Supernmarkets, Inc., 368 F. 2d 922,

924 (2d Cir. 1966)). The instant litigation, however, is not
brought to further these purposes. Wile plaintiffs contend that
the Plan is interfered wwth because of the [imted funds that the
Trust possesses, this is an insufficient basis for jurisdiction.

See infra Subparts |V. A 2-4.
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c. Bankruptcy Estate
Litigation to which the debtor is not a party can al so
fall withinthe “related to” jurisdictional grant as long as it has

an i npact on the bankruptcy estate. See, e.qg., National Union Fire

Ins. Co. v. Titan Enerqy, Inc. (Inre Titan Enerqgy, Inc.), 837 F. 2d

325, 330 (8th Cir. 1988); In re Pan Am Sch. of Travel, Inc., 47

B.R 242 (Bankr. S.D.N. Y. 1985); Collier, supra, ¥ 3.01[4][c][il],

at 3-23 to 3-24, 3-31; see also North Am Car Corp. v. Peerless

Wi ghing & Vending Mach. Corp., 143 F.2d 938, 940 (2d G r. 1944)

(pre-Code deci siondiscussinglimted post-confirmationinvol venent
of bankruptcy court).

A bankruptcy estate is created when a bankruptcy case is
commenced, see id. 8§ 541(a), and includes a wi de range of property
interests, see id. The confirmation of the plan in a Chapter 11
reorgani zation generally termnates the debtor’s estate. See 11
U S C 8 1141(b) (except as otherw se provided in the plan or the
order confirmng the plan, the confirmation of a plan vests all of

the property of the estate of the debtor); Hllis Mtors, Inc. v.

Hawaii Auto. Dealers’ Ass’'n, 997 F.2d 581, 587 (9th Cr. 1993);

United States v. Unger, 949 F.2d 231, 233 (8h Gr. 1991);

Portfolio Lease Funding Corp. V. Seagate Tech., Inc. (lIn re

Atlantic Conputer Sys., Inc.), 163 B.R 704 (Bankr. S.D.N. Y. 1994)

(“confirmation and substantial consummati on of the Debtor’s Joint
Plan neans that this Debtor’s estate no | onger exists”).
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As Judge Lifland has held, “confirmati on and substanti al
consunmation of the Debtor’s Joint Plan nmeans that this Debtor’s
estate no | onger exists. Thus, this adversary proceeding, while it
m ght affect the post-confirmation, liquidated [debtor] or its
parent corporation (hol der of the residue interest in the remaining
undi stri buted cash held by the Trusts), cannot affect the Debtor’s

non-exi stent estate.” Inre Atlantic Conputer Sys., Inc., 163 B.R

704, 706 (Bankr. S.D.N.Y. 1994) (internal citations omtted).
Because there is presently no bankruptcy estate, there can be no

continuing jurisdiction over that non-existent estate.

d. Distribution to Creditors

The claimants to the Trust’s assets were and are — in a
sense — creditors of Manville. This litigation m ght inpact the
distribution of the Trust by increasing assets available to the
claimants. This inpact, however, is only relevant to the issue of
bankruptcy jurisdiction when it affects the pre-confirmtion
est at e. For reasons discussed in nore detail below, see infra
Subparts IV.A 2-4, the nere possibility of increasing the size of
the Trust’s assets post-confirmation is insufficient to create
jurisdiction.

The claimants are not creditors of the estate. They are
claimants entitled to rights under a fixed matrix and procedures
against the Trust. They can not, therefore, <claim that
jurisdiction is proper under such a theory.
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e. Concl usi on

As the analysis of these four factors nmkes clear,
bankruptcy jurisdictionis extrenely limted after a plan has been
confirnmed. Once confirmation has taken place, the estate is
usual ly term nated, and any inpact affects the parties who were
involved in the bankruptcy proceedings but not the proceedi ngs

t hensel ves.

2. The Plan’s Terns

Al t hough jurisdiction is nmuch nore restricted after
confirmation has occurred, a bankruptcy court can retain
jurisdiction post-confirmation as long as the plan or its
confirmati on provides such continuing jurisdiction. As the Second
Crcuit held in another litigation involving Mnville, a
“bankruptcy court retains post-confirmation jurisdiction in a
chapter 11 proceeding only to the extent provided in the plan of

reorgani zation.” Hospital and Univ. Property Danage d ai nants V.

Johns-Manville Corp. (In re Johns-Manville Corp.), 7 F.3d 32, 34

(2d Cir. 1993) (enphasis added); see also Hillis Mtors, 997 F. 2d

at 587; Back v. LTV Corp. (In re Chateaugay Corp.), 213 B.R 633,

638 (S.D.N. Y. 1997).
Post-confirmati on bankruptcy jurisdiction is defined by

reference to the plan of reorganization. See Hospital and Univ.

Property Claimants, 7 F.3d at 34. For exanple, in Hospital and
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University Property dainants, the court of appeals for the Second

Circuit found that in post-bankruptcy the bankruptcy court |acked
jurisdiction on clains arising fromproperty damage sustai ned from
t he renoval of asbestos that was sold or manufactured by Manville.
The court concl uded that such i ssues were explicitly excluded from
the post-confirmation jurisdiction of the bankruptcy court by the
Plan. See id. at 34-35. Accordingly, the bankruptcy court was
W thout jurisdiction in that case.

Al though the plan in Hospital and University Property

Caimants explicitly excluded the exercise of jurisdiction, an
affirmati ve excl usi on was neither central to the decision’s hol ding
nor required to preclude the granting of post-confirmation
jurisdiction. To mandate that a plan actually demarcate those
areas in which a bankruptcy court could not exercise post-
confirmation jurisdiction wiuld create a massive expansion in the
jurisdictional grant while conflicting with section 1141(b).
Requiring such language would run into severe tension with the
constitutional and statutory limts placed on bankruptcy courts.

Plaintiffs point to several terns in the Plan that they
contend provide jurisdiction. In particular, they focus on Article
X of the Reorganization Plan. This article provides the bankruptcy
court with continuing jurisdiction for several purposes such as:

G To enforce and adm ni ster the provisions of

the Plan and, to the extent expressly

provided therein, the Exhibits thereto and the
Annexes to the Exhibits;
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J. To determ ne such other matters as nmay be provided
for in the Confirmation Order . . .;

K. To enforce all orders, judgnents, injunctions and
rulings entered in connection wth the Cases; and

L. To enter such orders as my be necessary or
appropriate in aid of confirmation and to
facilitate inplenmentation of the Plan.

Manville Corporation, Second Anended and Restated Plan of
Reor gani zation, art. 10, at GC36 to C37 (Nov. 28, 1988).
Plaintiffs also point to the Confirmation Order, which provides
jurisdiction “for such purposes as may be necessary or useful to

aid the confirmation and consunmmtion of t he Pl an and

i npl enentation of the Plan as provided in the Plan.” |In re Johns-

Manville Corp., Bankruptcy No. 82 B 11656/ 76, | 28, at 23-24 (Dec.

22, 1986); see also id. at 24-25 (listing a nunber of areas in

which jurisdiction exists to elucidate aspects of the Plan).
Plaintiffs’ reliance on this anorphous |anguage in the
Pl an and Confirmati on Order as a basis for continuing conpet ence of
t he bankruptcy court is msplaced. This |anguage should be read
narromly to ensure that the bankruptcy «court’s role is
appropriately as limted as is practicable after confirmati on. See

Zahn Assocs., Inc. v. Leeds Building Prods., Inc. (In re Leeds

Building Prods.), 160 B.R 689, 691 n.3 (Bankr. N.D. Ga. 1993).

None of these provisions contenplate the possibility that

jurisdiction would provide a basis for the resulting Trust to sue
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third parties. The clauses speak in very general terns of future
judicial action necessary to ensure that the Plan i s not subvert ed.

Plaintiffs suggest that because the Trust’'s | ack of funds
harns the operation of the Plan, this litigation would further the
Pl an’ s purpose by infusing the Trust with fresh capital. The nere
| ack of funds by the Trust is not enough to create jurisdiction
under these provisions. If it were, any litigation in which the
Trust could possibly be enriched would give jurisdiction to the

bankruptcy court. See also infra Subsection IV.A 1.d.

To read the Plan’s | anguage as providing for such a w de

swath of jurisdiction would emascul ate the requirenent that the

Plan define the limt of post-confirmation jurisdiction. It would
al so raise serious questions about the constitutional limts on
Congress’s power to give authority to non-Article Il bankruptcy

courts. See Northern Pipeline, 458 U.S. 50 (plurality opinion); In

re Leeds Building Prods., 160 B.R 689, 691-92 n. 3 (Bankr. N.D. Ga.

1993) (“This Court has no power to reserve jurisdiction beyond what
Congress has given or what is necessary to effectuate the plan of

reorgani zation.”); Gines v. Gaue (In re Haws), 158 B.R 965, 969

(Bankr. S.D. Tex. 1993).

The language of the Plan does not cone close to
contenplating a suit such as the instant one. There is no need to
reach the nore difficult questions involving any constitutiona

l[imts on the scope of “related to” jurisdiction.
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3. Future d ai mants

While plaintiffs argue to the contrary, this anal ysis of
| ack of conpetence over the suit is not affected by the existence
of future claimants. It is certainly true that one of the great
problenms in forrmulating the Plan and the resulting Trust was the
exi stence of unknown future claimants. Yet their existence al one
cannot create federal jurisdiction. This contention of the Trust
is sinply a nore sophisticated version of the argunent that because
the Trust needs additional funds, jurisdiction should exist.

The existence of huge nunbers of future clainmants
provi des further evidence of the shortage of Trust funds. It does
not explain why jurisdiction should exist in this proceeding as
opposed to any litigation which creates the possibility for future
enrichment of the Trust.

Plaintiffs’ argument relying on future <clainms is
underm ned by the fact that despite w despread consi deration of the
effect of mass torts on bankruptcy, nothing has been done
legislatively to enlarge bankruptcy jurisdiction over future
cl ai mant s. See, e.qg., WIllging, supra, 187 F.R D. at 404-33
Conference on Mass Torts, supra, 8 14 (discussing National
Bankr upt cy Revi ew Conm ssion's Proposal). Most schol ars agree that
legislation is necessary to deal with the difficult |egal and
factual problens raised by inchoate future clains. See, e.q.
WIllging, supra, 187 F.R D. at 404-33; Conference on Mass Torts,
supra, § 14. This view reinforces the perception that post-
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confirmati on conpetence of the bankruptcy courts in nass torts is
severely limted.

It is argued by plaintiffs that a “broad readi ng of post-
confirmation ‘related to’ jurisdictionis particularly appropriate
in mass tort cases, such as the Manville bankruptcy.” Pl. Supp
Mem of L, at 9 (citing 8 Collier, supra, § 1142.04[2], at 1142-48.
Expansi on of bankruptcy jurisdiction to neet the problens of nass
torts with future claimants is a matter the legislature, not the

courts, can address. Thus far Congress has refused to act.

4. The Bergstrom Deci sion
Plaintiffs rely heavily wupon the Fourth Circuit’s

decision in Bergstromyv. Dalkon Shield daimnts Trust (In re A H.

Robins Co.), 86 F.3d 364 (4th GCr. 1996), to support their

contention that jurisdiction exists. Wile portions of | anguage of
Bergstrom support plaintiffs’ argunment, the opinion is not
control ling.

Bergstrom arose from the A H Robbins bankruptcy that
resulted from massive litigation over the manufacturing and
mar keti ng of the Dal kon Shield contraceptive device. The case
i nvol ved a di spute over the anount of additional attorneys’ fees to
be paid after it was discovered that the trust woul d have a si zabl e
anount of noney after paying all of its clains. See id. at 367.
The court of appeals found that the federal district court, which
was sitting as a bankruptcy court, possessed jurisdiction both
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under the “arising in” and “related to” provisions of Section
1334(b).

As to the former provision, the Bergstrom court stated
that the proceeding “would have no existence outside of the
bankruptcy.” 1d. at 372 (quoting In re Wod, 825 F.2d 90, 97 (5th
Cr. 1987)). This portion of the decision turned on the unusua
nature of the fee decision and, accordingly, is inapposite to the
instant litigation. Not only was the fee award sol ely a product of
t he bankruptcy litigation, but, as the court of appeals pointed
out, it was the earlier district court order that had “limt[ed]
the percent that the plaintiffs may receive in fees out of these
pro rata distributions.” 1d.

Al t hough the instant suit seeks to expand the size of the
Trust’s assets, it does not directly arise fromthe existence of
bankruptcy litigation. |In fact, had bankruptcy litigation never
t aken pl ace, nothing woul d have prevented Manville fromattenpting
to inplead the tobacco conpanies in litigation outside of the
context of bankruptcy. Wiile the Bergstromfee award only existed
because of the bankruptcy proceeding, the role of Tobacco was
incidental at best to the Manville bankruptcy. This portion of
Bergstomis hence inapposite to the instant case.

The Bergstromcourt went on to find that even though the
estate had been termnated with the confirmation of the Plan,

“related to” jurisdiction existed as well. See id. at 372-73. | t
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is the language in this portion of the opinion — in particular,
the statenent that the issue of attorneys’ fees is “related to the
adm ni stration of the Trust because it affects the amount that each
claimant will receive” -- that nost strongly supports plaintiffs’
position. |d. at 372. This |anguage, however, is too broad to
describe the scope of this jurisdictional grant and is dicta that
stands in conflict with relevant Second Circuit precedent, i.e.,

Hospital and Univ. Property dainmants, 7 F.3d at 34.

The critical language in Bergstrom -- which seens to
state that because the litigation affected the anount of noney each
claimant would receive, jurisdiction is created -- cannot be
fol | oned. If it were, any tort or contract suit involving the
Trust, regardless of when it arose, would fall under the “rel ated
to” grant because it would have the capacity to the expand or
dimnish the Trust’s assets. Such a result would basically grant
the bankruptcy court jurisdiction to adjudicate any |awsuit
involving a post-bankruptcy trust. It would stand in nmarked
contrast to the limted jurisdiction possessed by the non-Article
I 1l bankruptcy courts.

Mor eover, Bergstomprovi des several factors in support of
jurisdiction, making this expansive jurisdictional |anguage
unnecessary to the case’ s resolution. The Bergstompl an cont ai ned
broad retention of jurisdiction provisions. See Georgene M Vairo,

The Dal kon Shield dainmants Trust: Paradi gm Lost (or Found)?, 61

Fordham L. Rev. 617, 647 (1992). Based upon these provisions, the
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Bergstrom court found that the plan at issue granted continuing

jurisdiction to the bankruptcy court. See Bergstrom 86 F.3d at

373. This fact standing alone provides an adequate basis for a
finding of jurisdiction. See supra SubsectionIV.A 1.c. Once this
finding was nmade, any further discussion of the jurisdictiona

gquestion becane dicta. Plaintiffs’ reliance on Bergstrom is

unper suasi ve.

5. Supervision of the Trust

Plaintiffs contend that jurisdiction exists based on sone
general power to supervise the Trust, which was a product of the
bankruptcy proceeding. This argunent for broad-based jurisdiction
cannot be accepted. A “post-confirmation bankruptcy court [only]
retains jurisdiction over matters concerning the inplenentation or
execution of a confirnmed plan.” Findley, 129 B.R at 794; see also
11 U.S.C. 8§ 1142 (granting bankruptcy court |imted power after
confirmation “to direct the debtor and any ot her necessary party to
execute or deliver or to join in the execution or delivery of any
instrunment required to effect a transfer of property dealt with by
a confirmed plan, and to perform any other act, including the
satisfaction of any lien, that is necessary for the consummati on of
the plan”). The power to supervise the Trust does not provide a
general jurisdictional grant enabling the bankruptcy court to
entertain any litigation that involves an entity that is a product
of the Pl an.
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Even though the Trust arose from the bankruptcy
proceedi ng, once created it was subject to the state | aw of trusts.

See Findley, 982 F.2d at 734 (“Just as a reorgani zed corporationis

subject to state law, so also is a trust that energes froma plan

of reorganization.”); In re Joint E. & S. Dist. Asbestos Litig.

878 F. Supp. at 479. A bankruptcy or district court does not
possess a broad grant of power in perpetuity to protect a resulting
trust governed by state | aw

Atrust created to effectuate a bankruptcy pl an shoul d be
treated as is any other entity with the right to sue or be sued.
Unl ess that entity comes within sonme special statutory exception
its position as a plaintiff in a federal court nust be justified
under diversity or federal question jurisdiction. Neither general
nor special statutes provides a basis for exercise of jurisdiction

in the present case.

B. O her Jurisdictional Contentions

Plaintiffs raise two additional argunents in support of
jurisdiction: (1) that then-Chief Judge Charles L. Brieant’s 1990
order granting a judge of the Eastern District of New York judici al
authority to act in Mnville' s reorganization gave him subject
matter jurisdiction and (2) that the Second Circuit previously held
that the district court has in remor quasi in remjurisdiction.
Both contentions are without nerit.

As to the fornmer, the order of the Chief Judge nerely
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al lowed a judge of the district court for the Eastern District of
New York to act as district judge in the Southern District of New
York, with power to supervise and renove to the district court for
the Southern District matters in the bankruptcy court for the

Southern District. See Findley, 982 F.2d at 733. It neither did,

nor coul d, enlarge the conpetence of this court beyond
constitutional or statutory limtations.

The latter contentionis equally unavailing. Both in rem
and quasi in remjurisdiction deal wth personal and not subject

matter jurisdiction. See, e.qg., Carqgill, Inc. v. Sabine Trading &

Shi pping Co., Inc., 756 F.2d 224, 228-29 (2d Cr. 1985) (analyzing

in rem and quasi in rem jurisdiction as matters of personal
jurisdiction). Def endants’ notion is granted because of the
absence of conpetence, not because the court |acks personal

jurisdiction over defendants.

V. Application of Law to Facts

The Trust's substantive theory of the case requires a
massive litigation against parties who had no part in the pre-
bankrupt cy, the bankruptcy or the post-bankruptcy activities of the
Trust or Manville. There is no nore federal court conpetence in
this case relying on that theory than there would be if the Trust
now sued IBM because its conputer system failed to neet
specifications in a contract entered into after 1988. Wile the
i nstant case and | BM hypot hetical would both have inpacts on the
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Trust’s finances, an i ndependent jurisdictional basis is required.

Under the present theory of the instant case, it is absent.

VI. Concl usion

The case is dism ssed. No costs or disbursenents are
ordered in view of the | arge rol e Tobacco has played i n increasing
the costs of the Trust.

SO ORDERED

JACK B. WEI NSTEIN
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed: Brooklyn, New York
Novenber 2, 1999
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