UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

VITO GASPARO, HARVEY KEDANSKY. LOUIS : 98-CV-3168 (ARR)
REID. ADAM PETRELLA. and KATHERINE

ASHLEY.
OPINION AND ORDER

Plaintiffs,
-against-

CITY OF NEW YORK: DEPARTMENT OF
TRANSPORTATION, CITY OF NEW YORK:
RICHARD MALCHOW, ACTING COMMISSIONER,
DEPARTMENT OF TRANSPORTATION, CITY OF
NEW YORK; DEPARTMENT OF CONSUMER
AFFAIRS, CITY OF NEW YORK,

Defendants.

ROSS, United States District Judge:

Plaintiffs in this action are all owners and operators of newsstands in New York City
(“City”). They seek to enjoin the implementation of Local Law 29, an ordinance passed by
the City Council in 1997 creating a new concession scheme for newsstands located in the City.
The concession scheme replaces a licensing scheme that had previously governed the operation
of newsstands throughout the City. In seeking a preliminary injunction against the
enforcement of that law, plaintiffs claim that the plan violates their rights under the First and
Fourteenth Amendments. They argue that the plan gives City officials “unfettered discretion™
to administer the concession program in violation of First Amendment standards, and that the
increased permit fees represent an unconstitutional tax on the exercise of First Amendment
rights. In addition, plaintiffs argue that because the plan pertains only to newsstand vendors
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and does not subject other kinds of sidewalk vendors to its strictures. it violates the Equal
Protection Clause of the Fourteenth Amendment. For the reasons that follow. the court
concludes that it has no jurisdiction to consider plaintifts” claims regarding the increased
permit fee. Insofar as the plan gives “unfettered discretion™ to licensing officials to terminate

a permit, the motion is granted. The motion is denied in all other respects.

FACTS

The Department of Consumer Affairs ("DCA™) administered the previous newsstand
licensing system. Under that system, a person who wished to build a new newsstand or
operate an existing newsstand was required to secure a permit from DCA. The permit was
valid for two years with an annual fee of $538. See N.Y.C. Admin. Code § 20-230 (1991).
The licensing scheme regulated the size and location of newsstands, provided that no new
newsstand could be erected without the approval of the Department of Transportation (" DOT ™)
and the Art Commission, id. § 20-231, and gave the Commissioner of DCA the authority, inter
alia, to terminate or to revoke any license if the licensee violated any law or regulation related
to the operation of the newsstand, see ia. § 20-104e(1) (1986).

In August of 174, Mayor Rudolph Guiliani announced the formation of an inter-
agency task force to “develop a master plan to reduce the congestion of sidewalk obstructions
and hetter regulate the streetscape of New York City.” Emery Decl. Ex. A (Press Release,
dated Aug. 18, 1994). The task force produced the “Coordinated Street Furniture Franchise
Proposal.” Under the proposal, to be implemented by DOT, the City would award a single
franchise for the design, construction, installation, and maintenance of what the task force
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referred to as “street furniture” -- various pubhc structures. such as newsstands. bus stop
shelters. and public toilets. The value of the franchise. which would be awarded by
competitive bid. would derive from the franchisee’s right to sell the advertising space on the
street furniture.

In accordance with the Coordinated Street Furniture Franchise Proposal. on April 30.
1997, the City Council enacted Local Law 29. which became effective on May 16. 1997,
Local Law 29 created a concession scheme for newsstands to be administered by DOT in place
of the old licensing scheme administered by DCA. The new law provided that future
newsstand concessions would be distributed subject to the competitive bidding procedures used
to allocate most substantial City concessions. Cummins Decl. Ex. B (Local Law. at 1).
Vendors who were then operating newsstands pursuant to a DCA license could obtain
concessions without competitive bidding. Specifically. Local Law 29 stated that:

[Clurrent newsstand operators who have built and operated newsstands under the

current licensing law should not, at least at this time, be put into this competitive

system. However, there should be a moratorium on the issuance of newsstand

licenses by the Department of Consumer Affairs and the City should receive

revenues for the use of its sidewalks by newsstands. Therefore, pursuant to a

determination made by the Department of Transportation regarding a particular

newsstand location, persons who are newsstand licensees as of the effective date

of this local law will be given the opportunity to become concessionaires at the

site of the news ands they have alceady built.
See Cummins Decl. Ex. B (Local Law 29, at Z,. The special concession agreements extended
to these existing newsstand operators, however, will remain valid for only five years. After

that, the City will review the effectiveness of the concession program and either extend the

program, propose a new arrangement, or revert to the previous licensing system. Id.



Following passage of Local Law 29, conc-<~xion agrécmmts for currently licensed
newsstand operators were developed by the appropriate City authorities. Cummins Decl. Exs.
C-r. The newsstand operators were informed that under the concession agreements. annual
"occupancy charges™ would be increased from the previous flat license fee of $338. to a range
of $2.500 to $5.000. depending on the location of the newsstand. and that newsstands would be
replaced at no cost to them. Id. Ex. G. The newsstand operators were also informed that,
pursuant to the new plan. all current newsstand licenses would be terminated on December 31.
1997. Id. Ex. I. In order to continue operating a newsstand after that date. vendors would
have to sign a concession agreement with DOT.

In January of 1998, however, the City apparently began to reconsider whether the
Coordinated Street Furniture Franchise Proposal should be implemented. To date. no
franchisee has been selected by the City to assume the duties contemplated in the original
proposal. Nonetheless, the City has proceeded to implement Local Law 29. On April 7. 1998,
the City mailed the occupancy permit agreements to newsstand operators. Id. Ex. K. These
permit agreements included some significant amendments from a draft version that had been
circulated the previous August. First, the agreement was amended to reflect the fact that the
viability of the street furniture ‘ranchise program was in doubt. Thus, the promise that
newsstand vendors would receive new structuies was modified with conditional language to
reflect the program’s uncertain status. Second, a provision was added to the agreement
whereby the newsstand vendor had to agree to abide by the terms of the City’s recently enacted
adult establishment zoning law. See Text Amendment N950384ZRY to the Zoning Resolutions
of the City of New York (“Zoning Amendment™). The amended agreement contained a clause
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stipulating that “[tJhe Permittee shall not operate t™e newsstand as "an adult bookstore.™ as such
is defined in Appendix A annexed hereto.” See Cummins Decl. Ex. M (Summary of Changes
to Newsstand Occupancy Permit). The ~adult bookstore™ clause places strict limits on the
amount of sexually explicit literature that can be scld at a newsstand. In order to avoid
application of the adult establishment zoning law, no more than 25% of display space may be
occupied by “adult™ materials. and no more than 40% of sales may consist of such materials.
According to a deputy mayor of the City. the purpose of this amendment to the agreement is to
“eliminate any issue that may exist concerning application of the adult use Zoning law to street
newsstands,” so that newsstand vendors do not take advantage of any loophole in the zoniug
law by seeking to specialize in the sale of adult magazines from their stands. See Emery Decl.
Ex. N (Letter from Deputy Mayor Randy Mastro to Robert S. Bookman, dated April 14. 1998).

Along with the occupancy permit agreements mailed on April 7, newsstand operators
were informed that they must sign the permit agreement and pay their “occupancy charge” by
April 18 or forfeit their right to “operate the Existing Newsstand on the city streets.” Emery
Decl. Ex. L. The deadline was subsequently extended until April 26.

On the eve of the compliance deadline, April 25, 1998, plaintiffs petitioned this court
for a temporary restraining order (“TRO™) and a preliminary injunction against the City’s
enforcement of the new concession scheme, arguing that the scheme violates their constitutional
righte under the First and Fourteenth Amendments. Specifically, plaintiffs argued that (1)
Loca! Law 29 grants “unfettered discretion” to licensing officials and is therefore
unconstitutional, (2) the occupancy charge imposes an unconstitutional tax on the exercise of
First Amendment rights, and (3) the scheme violates the equal protection clause. Plaintiffs also
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challenged the inclusion of the adult bookstore ¢l ise in the occupancy permit. but have agreed

to withdraw the claim at this time.'

Following discussions between the parties. the City agreed to extend the compliance date

until the matter could be briefed by the parties and a decision rendered by the court.

DISCUSSION

I. Preliminary Injunction Standard

A plaintiff who seeks to obtain a preliminary injunction based on alleged violations of
First Amendment rights must demonstrate. first, that he or she is likely to suffer irreparable
harm if the allegations are correct, and second, that there is a likelihood of prevailing on the

merits of the action. See Bery v. City of New York, 97 F.3d 689 (2d Cir. 1996). The first

part of the test is necessarily satisfied in a First Amendment challenge, since “*[t]he loss of
First Amendment freedoms, for even minimal periods of time, unquestionably constitutes

irreparable injury.”” Hsu v. Roslyn Union Free School District, 85 F.3d 839, 853 (2d Cir.

1996) (quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)); Bery v. City of New York, 97 F.3d

689, 693 (2d Cir.1996). In order to sausfy the second part of the test.

'The Zoning Amendment has been the subject of numerous legal challenges, see. e.g.,
Buzzetti v. City of New York, No. 96-7764, 1997 WL 164284 (S.D.N.Y. April 8, 1997),
aff’., No. 97-7585, 1998 WL 130866 (2d Cir. March 20, 1998); Hickerson v. City of New
York, 96-2203, 1998 WL 103182 ( S.D.N.Y. March 9, 1998). Because the Second Circuit
recendy stayed implementation of the law pending resolution of the most recent challenge,
Amsterdam Video, Inc. et al. v. City of New York, No. 98-7270 (filed Apr. 9, 1998)
(consolidated with Hickerson, supra), plaintiffs have agreed to withdraw their legal claims
based on this provision of the occupancy permits at this time. Those claims are subject to
renewal upon the Second Circuit’s ruling on the constitutionality of the Zoning Amendment.
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[o]-dinarily. the movant then has two ntiors: 1t must either demonstrate a
likelihood of success on the merits or it must raise “sufticiently serious questions
going to the merits to make them a fair ground for litigation and a balance of
hardships tipping decidedly toward the party requesting the preliminary relief.”
However. in a case in which “the moving party seeks to stay governmental action
taken in the public interest pursuant to a statutory or regulatory scheme.” the
injunction should be granted only if the moving party meets the more rigorous
likelihood-of-success standard.

Bery. 97 F.3d at 693 (citations omitted). Since plaintiffs™ action here challenges a government
action taken in the public interest pursuant to a statutory or regulatory scheme. the higher
standard applies. Thus. the court will grant plaintiffs” motion for an injunction only it plaintiffs

can show a likelihood of success on the merits.

I1. Is Selling Newspapers from Newsstands Erected on City Sidewalks a Protected Actvity
Under the First Amendment?

Plaintiffs’ constitutional claims are premised on the assumption that the operation of a
newsstand is an activity protected by the First Amendment. The First Amendment status of a
newsstand, however, has not been addressed by the Supreme Court nor by any court in the
Second Circuit. This threshold issue must be decided as a matter of first impression in this
Circuit.

The City argue: :hat th- operation of & newsstand 1s not a protected activity under the

First Amendment, relying in large measure on a Seventh Circuit case, Graff v. City of Chicago,

9 F.3d 1309 (7" Cir. 1993). I» Graff. a newsstand operator challenged a Chicago ordinance

that required all persons wishing to operate a newsstand first to obtain a permit from the city.
In an en banc decision, a plurality of five judges concluded that newsstands were not protected
by the First Amendment. According to the plurality, “building and operating a newsstand is
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conduct, not spech.™ Id. at 1315, Since “no per n has a constitutional right to erect or
maintain a structure on the public way.” id. at 1314, “there 1s no constitutional right to build or
maintain a newsstand on the public way.” id. at 1317. Reasoning that newsstands “neither
concern[] simply the circulation and printing of newspapers nor conduct commonly associated
with expression.™ id. at 1316. the court concluded that they therefore do not implicate the First
Amendment. Id. In addition to reaching this conclusion. the plurality analyzed the Chicago
licensing ordinance under the time. place. and manner test normally used to evaluate content-
neutral laws which burden speech or expression.
In a series of concurring and dissenting opinions. seven judges rejected the plurality s
position that newsstands are not entitled to First Amendment protection. In a concurring opinion
joined in by Judge Cudahy, Judge Flaum concluded that “the erection and maintenance of

newspaper stands qualifies as ‘conduct commonly associated with expression.’” 1d. at 1327

(concurring opinion) (citing City of Lakewood v. Plain Dealer Publisher Co., 486 U.S. 750, 759
(1988)). “Accordingly,” Judge Flaum wrote, “Chicago’s licensing ordinance . . . implicates the
First Amendment’s protection of expression.” Id. In a separate opinion joined in by Judges
Rovner and Cudahy, Judge Ripple also rejected the plurality’s view that newsstands were not
protected under the First Amenc.ment, finding the plurality’s declaration “that the placement of a
newsstand, as opposed to a newsrack, does not implicate expressive activity” to be “untenable.”™
Id. at 1333-34. Finally, two judges joined in Judge Cummings’s dissent, which concluded not
only that the plurality’s refusal to acknowledge that newsstands were engaged in First

Amendment activity was “insupportable,” id. at 1336, but also that the licensing scheme’s de



facto status as a orior restraint required a higher de_ree of scrutiny than that provided by
application of the traditional time. place and manner test.

At the heart of the disagreement between the five-judge plurality and the rest of the court
was the degree to which case law governing regulat.on of “newsracks™ -- that is. coin-operated
newspaper vending machines -- was relevant with regard to newsstands. While there are

relatively few cases dealing with regulation of newsstands. there are many cases concerning

newsracks. Of these. the Supreme Court’s opinion in City of [.akewood v. Plain Dealer

Publishing Co., 486 U.S. 750 (1988), is the most significant with regard to the present case. In

Lakewood, the Court held that 2 licensing scheme for newsracks. which granted the town mayor
“unfettered discretion” to approve or deny a permit application, was unconstitutional. The Court
found that “whenever a licensing law gives a government official or agency substantial power to
discriminate based on the content or viewpoint of speech by suppressing disfavored speech or
disliked speakers,” the First Amendment is sufficiently implicated by a regulatory scheme. and
that a facial challenge to the scheme is therefore appropriate. 1d. at 759. The Court pointed out
that such a challenge was not available in all instances where such power to discriminate was
apparent. Rather, ‘[t}he law must have « close enough nexus to expression, or to conduct
commonly associated with expression, to pose a real and substantial threat of the identified

1}

censorship risks.” Id. The Court found such a relationship present in Lakewood’s newsrack
licensing scheme for two reasons. First, the scheme called for periodic renewal, which created
oprortenities for licensors to exert influence over the expression of the licensee. Id. at 759.
Second, the scheme was “directed narrowly and specifically at expression or conduct commonly

associated with expression: the circulation of newspapers.” Id. Without deciding whether the
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city could constitutionally ban newsracks. the Cov: conc'uded that newsracks played a
sufficiently central role in a core First Amendment activity to require that government eftorts to
regulate them be governed by familiar First Amendment principles.

The dissent in Lakewood rejected this conclasion. arguing that the placement of
newsracks on city property was not protected by the First Amendment. The dissent argued that
“the Plain Dealer’s right to distribute its papers does not encompass the right to take city
property — a part of the public forum . . . - and appropriate it for its own exclusive use. on a
semi-permanent basis, by means of the erection of a newsbox.™ Id. at 778 (White. J..
dissenting). In other words, it argued, while the right to circulate newspapers as a general
matter is protected, the right to employ a specific means of distribution is not.

The majority rejected the dissent’s reasoning. finding that such a distinction between
means and ends was illusive. Because the “actual activity at issue here is the circulation of
newspapers, which is constitutionally protected,” the majority concluded, the mere fact that the
object of regulation in this case was vending machines (which. as the dissent pointed out. can be
used to sell soft drinks as well as newspapers) was irrelevant to the legal analysis. Rather, the
sale of a newspaper by means of a newsrack is merely the “manner” in which the First
Amendment activity -- t ¢ distribution of protected matter -- is practiced, and its regulation was
properly evaluated within the framework of the time, place and manner test traditionally used by
the Court to evaluate such regulations. Id. at 768.

Five years after Lakewood, the Supreme Court again considered a municipality’s attempt

to regulate newsracks. In City of Cincinpati v. Discovery Network, 507 U.S. 410 (1993), the

Court ruled that the City’s ban on newsracks containing “commercial handbills,” which did not

10



anply to nev-sracks containing newspapers. wa uncenstitutional. The Court found that
newsracks “continue to play a significant role in the dissemination of protected speech.™ and
thus held that the categorical ban on newsracks distributing commercial handbills “cannot be
squared with the dictates of the First Amendment.” Id. at 431.

Even before Lakewood and Discovery Network were decided. the Second Circuit

recognized that “[t]he protection of the First Amendment extends to the sale of newspapers

through newsracks.” Gannett Satellite Information Network, Inc. v. Metropolitan

Transportation Authority, 745 F.2d 767. 771 (2d Cir. 1984). Courts in other circuits also

extend First Amendment protection to newspaper distribution through newsracks. See. e.g..

Jacobsen v. Howard, 109 F.3d 1268 (8" Cir. 1997); Sentinel Communications Co. v. Watts. 936

F.2d 1189 (11™ Cir. 1991) (citing cases); Jacobsen v. Lambers, 888 F. Supp. 1088, 1093
(D.Kan. 1995) (citing cases).

It is thus well settled that newsracks implicate the First Amendment. The question that
this court must therefore decide is whether Lakewood and its progeny require a finding that
newsstands are also protected by the First Amendment. The plurality in Graff argued that
Lakewood’s protection of newsracks should not be extended to newsstands because:

Newsstands are 1. ;ge, pc rmaneni-type sauctures. They are constructed, and once
in place they are not easily moved. Newsstands do not present one viewpoint:
rather they supply many and varying ed.wrial opinions. Newsstands shelter a
business operator and his operation; they do not merely dispense or hand deliver
newspapers. Newsstands also are more likely to obstruct the views of pedestrians
and automobile drivers. In short, newsstands compared to newsracks are much
larger, more permanent structures that occupy a significant portion of limited
sidewalk space. Thus, building and operating a newsstand is conduct. not speech,
which the City can lawfully proscribe.

Graff, 9 F.3d at 1314.
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The sever concurring and dissenting judges 1 Graft, howe er. were highly critical of
this conclusion. Judge Cummings. for instance. noted that while “[i]t is true that the size of
newsstands might make them a more nviting subject of municipal regulation.” nonetheless

size itself suggests nothing about whether the selling of newspapers and magazines

from a stand is speech or conduct. And since the First Amendment is all about

seeing to it that citizens have access to a wide variety of opinions and information.

the fact that stands offer more opinions than racks would suggest that they should

receive greater, not less protection.
Id. at 1336.

The court agrees with the seven concurring and dissenting judges in Graff and rejects the
plurality's conclusion that the size of newsstands compared with newsracks does not provids a
sufficient distinction on which to deny First Amendment protection. It might provide the City
with grounds to impose more stringent regulations to ensure that newstands do not obstruct
traffic flows or otherwise unreasonably impede the use of public streets, but such a legitimate
basis for regulation does not excuse a failure to recognize the importance of newstands as a
means by which residents of the City obtain news and other information. While the City argues
that newsstands are mere commercial structures, the City’s own regulations require that “[t]he
Permittee shall at all times allocate at least one-half of the total available display space for the
sale of newspapers and periodicas.” Emery Decl. Ex. M (Occupancy Permit, € 3). This

restriction suggests a recognition by the City that the operation of a newsstand is closely

connected with the distribution of newspapers and periodicals. That newsstands disseminate a

*The DOT’s own regulations state that any newsstand operator who allocates half that
amount to adult materials must be considered the operator of an “adult bookstore™ for purposes
of the adult use zoning law. Emery Decl. Ex. N, at 2 (Letter from Deputy Mayor Mastro to
Robert Bookman, April 14, 1998).
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variety of views. rather than a single viewpoint. is : »t compelling from a First Amendment
perspective. The Supreme Court. for instance. has recognized that the operator ot a cable
network exercises important First Amendment values in the process of making editorial decisions

about the content cf the programs that are presented .o the public. See, e.g.. Turner

Broadcasting Systems, Inc. v. Federal Communications Commission. 512 U.S. 622, 637 (1994)

(**[Bly exercising editorial discretion over which stations or programs to include in its
repertoire,’ cable programmers and operators “see[k} to communicate messages on a wide variety

of topics and in a wide variety of formats. ") (quoting Los Angeles v. Preferied

Communications, Inc., 476 U.S. 488, 494 (1986)).

Moreover, the distribution of printed material has long been protected by the First
Amendment. Indeed, the historical purpose of the First Amendment was in large part to protect

the free circulation of newspapers and periodicals. See. e.g., Near v. Minnesota, 283 U.S. 697,

716 (1931); Minneapolis Star and Tribune Co. v. Minnesota Comm’r of Revenue, 460 U.S. 575.

583 (1983).
The protection afforded the distribution of printed material by the First Amendment is not
lost simply “because the written material, sought to be distributed are sold rather than given

away.” Heffron v, Int’l Society for Krishna Consciousness, Inc., 452 U.S. 640, 647 (1981);

Riley v. Nat’l Fed'n of the Blind of North Carolina, 487 U.S. 781 (1988) (“It is well settled that

a speaker’s rights are not lost merely because compensation is received; a speaker is no less a

speaker because he or she is paid to speak.”); Murdock v. Pennsylvania, 319 U.S. 105, 111

(1943); Gannett Satellite Info. Network, Inc. v. Metro. Trans. Auth., 745 F.2d 767. 771 (2d

Cir. 1984).
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Stated another wav. the First Amendment p. tects ot only the right to speak or write but
also the public’s right to purchase the information or opinions being made available. “Liberty of
circulating is as essential to [the right of freedom of speech] as liberty of publishing: indeed.

without the circulation. the publication would be of .ittle value.” Lovell v. City of Griffin. 303

U.S. 444. 452 (quoting Ex parte Jackson. 96 U.S. 727. 733 (1877)): see also Distribution

Systems of America, Inc. v. Village of Old Westbury. 785 F. Supp. 347 (E.D.N.Y. 1992)

(finding unconstitutional municipal ordinance requiring license for distribution of newspapers).

Providence Journal Co. v, City of Newport, 665 F. Supp. 107. 110 (D.R.I. 1987) (*[T}he right

to receive information is ‘the indispensable reciprocal of any meaningful right of expression.™™)

(quoting Sheck v. Bailyville School Committee. 530 F. Supp. 679. 685 (D.Me. 1982)). That
newsstand vendors engage in the commerce of speech on publicly owned sidewalks only
enhances their claim to basic First Amendment protections. As stated by Justice Roberts:

Wherever the title of streets and parks may rest, they have immemorially been
held in trust for the use of the public and, time out of mind. have been used for
purposes of assembly, communicating thoughts between citizens, and discussing
public questions. Such use of the streets and public places has, from ancient times.
been a part of the privileges, immunities, rights, and liberties of citizens. The
privilege of a citizen of the United States to use the streets and parks for
communication of views on national questions may be regulated in the interest of
all; it is not absolute, but relative, and must be exercised in subordination to the
general comfort nd convenience, and in consonance with peace and good order;
but it must not, in the guise of regulation, be abridged or denied.

Hague v. CIO, 307 U.S. 496, 515 (1939).
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Acc rdingly. this court concludes that = »wsteids, like newsracks. are enutled to the

protections of free speech and expression guaranteed by the First Amendment.”

[II. Unfettered Discretion

That an activity is found to be expressive and thus entitled to constitutional protection
does not deprive the government of all authority to regulate the activity. Indeed. an activity that
is protected may. under some circumstances. be banned entirely without violation of the
constitution. Though the Supreme Court decided in Lakewood that newsracks were covered by
the First Amendment, it left undecided whether a municipality would be constitutionally
prohibited from banning the placement of newsracks on city streets and sidewalks. But where a
total ban is not the issue -- that is, where a municipality has decided to allow a particular type of
protected speech activity to occur -- it must ensure that any regulations it promulgates with
regard to that activity, particularly those imposing any form of prior restraint on speech or
expression, are free from even the possibility of censorship, bias, or discrimination. Compare

Saia v. New York, 334 U.S. 558 (1948) (holding unconstitutional ordinance prohibiting use of

sound trucks without permission from police chief), with Kovacs v. Cooper, 336 U.S. 77 (1949)

(finding city’s toral ban a soun1 trucks constitational).

3This conclusion is consistent with the views of the few other courts that have
considered, either directly or tangentially, the First Amendment implications of newsstands.
See, e.g., Rubin v. City of Berwyn, 553 F. Supp. 476 (N.D.Ill.) (newsstand vendors protected
by First Amendment), aff’d, 698 F.2d 1227 (7th Cir. 1982); Hays County Guardian v. Supple.
969 F.2d 111, 122 (5" Cir. 1992) (applying Lakewood First Amendment analysis to university
dean’s exercise of discretion in regulating placement of newsstands on university campus).
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The Suprcme Court has established that any icensing or peomitting scheme that regulates
expressive activities must be constrained by articulated standards to guide the exercise of
discretion by the licensor or permittor. because “a scheme that places “unbridled discretion in the
hands of a government official or agency constitutes a prior restraint and may result in
censorship.”™ Lakewood. 486 U.S. 750, 757 (1988). Thus. "a municipality may not empower
its licensing officials to roam essentially at will. dispensing or withholding permission to speak.
assemble, picket. or parade according to their own opinions regarding the potential effect ot the

activity in question.” Shuttlesworth v. City of Birmingham, 394 U.S. 147, 152 (1969). The

Court has repeatedly found ~unbridled™ or “unfettered” discretion to violate the First

Amendment.

**It is settled by a long line of recent decisions of this Court that an ordinance
which . . . makes the peaceful enjoyment of freedoms which the Constitution
guarantees contingent upon the uncontrolled will of an official ~ as by requiring a
permit or license which may be granted or withheld in the discretion of such
official - is an unconstitutional censorship or prior restraint upon the enjoyment of
those freedoms.’””

FW/PBS. Inc. v. City of Dallas, 493 U.S. 215, 226 (1990) (quoting Shuttlesworth, 394 U.S. at

151).

In this case, the granting and renewal of newsstand permits is subject to the general rules
governing City concessions, see Cummins Decl. F-.. B (Local Law 29); 12 RCNY §1-01 et seq.
(providing that “[t]his Chapter shall apply to initial grants of concessions as well as to renewals
of concessions”), as well as provisions of the occupancy permits entered into by the individual
newsstand vendors. These procedures provide ample constraints on the discretion of officials

charged with reviewing applications and proposals and awarding concessions. The guidelines
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provide for. inte: alia. public notice of intent to aww 4 a concession. 12 RCNY § 1-06. active

solicitation of bids. id. § 1-08. the public opening of bids. id. § I-11(h). a list of criteria

governing evaluation of a bid’s “responsiveness.” id. & I-11(n). and written determinations
regarding final decisions. id. § 1-11(n}3).

In any event. plaintiffs do not challenge the granting or renewal provisions that apply
only to the selection of news concessionaires. As explained earlier. these provisions. which
require competitive bidding, were set aside for plaintiffs and all other newsstand vendors in
business when Local Law 29 came into effect. Instead. they were offered the opportunity to
enter into concession agreements without competitive bidding. See Cummins Decl. Ex. B (Local
Law, at 2).

Plaintiffs argue that the special system applicable to them, although allowing them to
obtain concessions without competitive bids, grants City licensing officials too much discretion
to withhold concessions from newsstand dealers whom it deems “unfit™ to run a concession.
Plaintiffs also contend that the provisions for judicial review of DOT decisions regarding the
fitness of applicants are inadequate. Finally, plaintiffs argue that the DOT’s discretion with
regard to termination of concessions is “unfettered.”

The City responds that the concession rules contain adequate standards to govern the
Commissioner’s evaluation of an applicant’s “fitness” to run a concession. It also argues that
the City is bound by law to leave termination decisions to the unfettered discretion of the

Commissioner of Transportation (who acts through the DOT).
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1. Standar Is Governing Fitness determinatio s

Plaintiffs object to a provision of Local Law 29 which. notwithstanding the Cityv's
promise to offer newspaper concessions to all previously licensed vendors, preserves the City's
r.ght to withhold a concession where it determines that the applicant is “unfit to operate a
newsstand as a concessionaire or licensee.” Cummins Decl. Ex. B (Local Law 29. at 5).
Plaintiffs agree with the City that the standards governing the determination of “responsibility ™
are applicable in determining whether “a person or entity is unfit to be a concessionaire.” Reply
Brief at 14 n.4. However. they do not agree with the City’s position that these standards are
sufficiently precise to protect plaintiffs’ First Amendment rights.

Under the Rules of the City of New York. a "responsible bidder™ is defined as “one
which has the capability in all respects to perform fully the concession requirements.™ 12
RCNY § 1-11(m)(2)(i). The Rules provide a list of factors.* including the following, to be
considered in making this determination:

- Financial resources:
- Technical qualifications;

- Experience;

“The concession rules stipulate that “[f]actors affecting a bidder’s responsibility may
incluue”various listed criteria. 12 RCNY § 1-11(m)(2)(i). Plaintiffs argue that this language
implies that the factors are not exclusive. Except to the extent that the rules provide additional
grounds on which an administrator could evaluate a prospective concessionaire’s
“responsibility,” the court deems the Rules to create an exclusive set of criteria which the
administrator “may” consider. That is, it appears to the court that while the rules do not
require the administrator to consider all the listed criteria, they do not permit him to consider
any that are not listed.
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- Organization. material. equip:..ent. Jacilities and personnel
resources and expertise (or the ability to obtain them) necessary to
carry out the work . . . :
- A satisfactory record of performance:
- A satisfactory record of business integrity:
- Compliance with requirements for the utilization of small
minority-owned and women-owned businesses as subcontractors. if
any.

12 RCNY § 1-11(m)(2)(1).

The Rules also provide specific source listings which constrain the City in seeking
outside information to “support determinations of responsibility or non-responsibility.™ Id. § 1-
11(m)(5)(i1). If a negative determination is made. the City is obliged to provide the applicant
with a written response “setting forth in detail and with specificity the reasons for the finding of
non-responsibility.”> Id. § 1-11(m)(6).

The criteria available to the Commissioner here for review of an applicant’s fitness are
comparable in specificity to the criteria used in Graff to review an application for a newsstand
permit. Those criteria were found sufficient by nine of the twelve judges on the Seventh Circuit.
See Graff, 9 F.3d 1317. In Graff, the newsstand permit scheme provided a list of six

“exclusive” factors that ae Corimissioner of Transportation could take into consideration in

deciding whether to grant permission to buiid a uewsstand. These factors were (1) newsstand

°In some cases, special standards of responsibility may be formulated and applied to a
particular class of concessionaires. In the event that such standards are used, however, the
City is required to demonstrate a need for them, and may not use them as a pretext to limit
competition. See 12 RCNY § 1-11(m)(3). No such special rules have been formulated to
govern newsstand concessionaires.
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design. (2) a venuor's compliance with the code. (3. previous opecation at that location. (4)
alternative sources of the newsstand's products in the area. (5) the number of daily publications
to be sold. and (6) the size of the newsstand and uts proposed days of operation. Although the
plurality recognized that evaluation of these factors teft room for the exercise of some discretion.
it concluded that these standards, coupled with the requirement that the Cornmissioner give
written reasons for a permit denial, "give adequate and specific guidance to the commissioner.”
and "give the plaintiff adequate guidance in challeniging the application of the ordinance to his
particular case." [Id. at 1317-18: accord id. at 1329 (Flaum. J. concurring)(finding that "none of
the six factors upon which the Commissioner of Public Works' permit decisions are based
facially vest him with unbridled discretion in accepting and rejecting applicants”).

The specificity of standards here contrasts sharply with the procedures found
unconstitutional in Lakewood. See 486 U.S. at 754. The municipal ordinance struck down by
the Court provided Lakewood’s mayor with unguided authority to grant or deny permits. The
only limitation on the exercise of discretion was a requirement that when a license was denied.
the mayor must state a reason for the denial. These reasons. the Court noted. could be
perfunctory. "[N]othing in the law as written requires the mayor to do more than make the
statement 'it is not in the public interest’ when denying a permit application.” Id. at 769. The
Court rejected the municipality's argument that the statute implicitly required the mayor to
consider only such things as "the health, safety, or welfare of Lakewood citizens.” The Court’s
jurisprudence in this area “requires that the limits the city claims are implicit in its law be made
explicit by textual incorporation, binding judicial or administrative construction, or well-
established practice.” Lakewood, 485 U.S. at 770.
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Upon rev.ewing the criteria listed tor detern...nations regarding a potential newsstand
concessionaire’s “fitness.” the court concludes that it provides sufficient guidance to ensure that
newsstand concessions are not denied on the basis of factors prohibited by the First Amendment.
Unlike those in Lakewood. the standards here direci the Commissioner's attention to reasonably
ascertainable and objective factors. such as a vendor’s financial resources, work experience. and
past business history. A negative finding based on these criteria would provide a verifiable basis
upon which a court could review the decision. Thus. the court finds it unlikely that plaintiffs
will prevail in their contention that the Commissioner exercises “unfettered aiscretion™ in

determining the fitness of concession applicants.

2. Provision for Judicial Review

In EW/PBS. Inc. v. Dallas, 493 U.S. 215, 228-29 (1990) (plurality opinion), the

Supreme Court ruled that in a licensing scheme where operators of adult establishments were
required by the city to obtain operating licenses, two procedural checks on the exercise of the
licensing power were essential. “[T}he licensor must make the decision whether to issue the
license within a specified and reasonable time period during which the status quo is maintained,

and there must be the possibility of prompt judicial review in the event that the license is

erroneously denied.” Id. at 228 (citing Freedman v. Maryland, 380 U.S. 51 (1965). Plaintiffs
contend that the newsstand vending scheme falls short of these requirements. Specifically,
plaintif¥s argue that the regulations do not require a "prompt" decision on a permit application

and that procedures for judicial review are insufficient when DOT has denied a permit
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application because it found a newsstand concession applicant to be “unfit™ or “non-
responsible.”

With regard to the first procedural safeguard relating to how long an applicant must wait
for a decision. under the Rules of the City of New York. a finding by the DOT that an applicant
for a newsstand concession is “unfit™ must be rendered in writing and must be mailed within two
days after the determination. That finding is then appealable to the Commissioner of DOT within

five days of receipt. Cf. TK's Video v. Denton County. 24 F.3d 705. 708 (5" Cir. 1994)

(concluding that 60 day period for acting on license applications for adult businesses imposes no
undue burden). The Commissioner is required then to “make a prompt written decision with
respect to the merits of the bidder’s appeal.”™ which shall be considered final. 12 RCNY § 1-
11(m)(7). While plaintiffs do not contest that applicants receive a speedy initial answer on their
application, they do object that the requirement that the Commissioner’s decision be “prompt” is
too imprecise to satisfy the law. The court disagrees. Although the term “prompt™ does not
affix a precise duration to the time period in which a decision may be reviewed, courts are able
to determine whether such a standard has been met in a particular case, and a statute’s failure to
specify precise durational requirements does not necessarily render it unconstitutional. See,

e.g., United States v. T ‘rty Seven Photog.apbs, 402 U.S. 363 (1971) (finding statute requiring

forfeiture of obscene materials to be constitutional by reading into it express time limits for
comn.cncement and completion of judicial proceedings that allow it to satisfy Freedman

“prompiness” requirements). The provision thus satisfies the first requirement set out in

FW/PBS.
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As for the second procedural safeguard - that there be available “prompt judicial
review " -- the rationale for upholding the constitutionality of the scheme under the case law is
somewhat less clear. There is significant disagreement among the circuits with regard to
whether the denial of a license affecting an appiicant’s First Amendment rights demands special
judicial procedures, or whether prompt access to state courts is sufticient to satisty the

requirement. Compare Graff, 9 F.3d 1309 (7 Cir. 1993) (availability of certiorari proceeding

sufficient to satisfy requirements for prompt judicial review). with 11126 Baltimore Boulevard,

Inc. v. Prince George's County, Maryland. 58 F.3d 988 (4" Cir. 1995) (holding that appeal to

regular state courts is not sufficient under FW/PBS standards).®

The City argues that sufficient judicial review is provided by the availability of a
proceeding pursuant to Article 78 of New York's Civil Procedure Law.’

An Article 78 proceeding is a form of action providing relief that was previously obtained
by writs of certiorari, mandamus, and prohibition. See NY CPLR § 7801 (McKinney 1994).
Neither Supreme Court nor Second Circuit case law has addressed whether an action brought

pursuant to Article 78 is sufficient to satisfy the requirements noted in FW/PBS. The statutory

SPlaintiffs point to Lake wood for authority, but nothing in Lakewood indicates that
where an initial licensing decision is content-nzut-al, is made promptly, and is constrained by
proper standards, special procedures for judicial review are also necessary. In Lakewood,
rather, the Court concluded that judicial review could not compensate for defective procedures
in the first instance. 486 U.S. at 771 (“Even if judicial review were relatively speedy, such
review cannot substitute for concrete standards to guide the decision-maker’s discretion.”).

"The Rules governing concessions indicate that an applicant might also bring a
complaint to the Comptroller. Applicants may seek the review of the New York City
Comptroller if they believe they have been the victim of bias, discrimination, or corruption.
See 12 RCNY § 1-11(b)(xi).
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scheme here. however. is virtually identical to the Liinois scheme reviewed by the Seventh
Circuit in Graff. As the court explained. under Illinois Taw. “[tJhe appropriate method to review
Chicago's administrative agency decisions is by the common law writ of certiorari.” Graft. 9
F.3d at 1325. The couri described a certiorari action as tollows:

Unless excused, claimants have six months to file. wherein review "is extremely
broad in scope. and extends to all questions of fact and law contained in the
record before the court. including de novo review of any constitutional issues.”
[T]he court determines from the record alone whether there is any evidence fairly
tending to support the order reviewed. and the court cannot set aside the order
unless it is contrary to the manifest weight of the evidence.... [F]indings and
conclusions on questions of fact are prima facie true and correct. It is not the
court's function to resolve conflicting evidence. "If the circuit court. on the return
of the writ, finds from the record that the inferior tribunal proceeded according to
law. the writ is quashed: however, if the proceedings are not in compliance with
the law, the judgment and proceedings shown by the return will be quashed.”

Id. (citations omitted).

The standards for review under the common law writ of certiorari considered by the
Seventh Circuit in Graff are similar to those under Article 78. While Article 78 incorporates
different legal analyses depending on whether the action is brought in the nature of certiorari.

mandamus, or prohibition, a proceeding to challenge a determination of nonresponsibility would

be in the nature of mandamus to review. See Schiavone Const. Co., Inc. v. Larocca, 503
N.Y.S.2d 196) (3d Dept. 1986). The standard in mandamus to review is whether the decision
was “arbitrary and capricious or an abuse of discretion.” See NY CPLR § 7803.
The New York Court of Appeals has described a mandamus to review action as follows:
In a proceeding in the nature of mandamus to review, . . . a court examines an
administrative action involving the exercise of discretion. Mandamus to review
resembles certiorari, except that in a certiorari proceeding a quasi-judicial hearing
normally is required and the reviewing court has the benefit of a full record. The

standard of review in a certiorari proceeding is "substantial evidence” . . . . Ina
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mandamus to review proceeding. however, ..o quasi-judicial hearing is required:
the petitioner need only be given an opportunity "to be heard” and to submit
whatever evidence he or she chooses and the agency may consider whatever
evidence is at hand. whether obtained through a hearing or otherwise. The
standard of review in such a proceeding is whether the agency determination was
arbitrary and capricious or atfected by an error of law.

Scherbyvn v. Wayne-Finger Lakes Bd. of Co-op. Educ. Services. 77 N.Y.2d 753, 757-58 (1991)

(citations omitted). As onz commentator has noted. there is little functional difference between
the “arbitrary and capricious” standard used in mandamus actions and the “substantial evidence™

standard applied in certiorari actions. See David D. Siegel. New York Practice § 561 (2d ed.

1991); Pell v. Board of Ed., 34 N.Y.2d 222, 231 (1974) (" Rationality is what is reviewed under

both the substantial evidence rule and the arbitrary and capricious standard. ™)

An Article 78 proceeding is thus functionally similar to an action brought pursuant to the
common law writ of certiorari considered in Graff. After reviewing the procedural structure, a
majority of judges in Graff concluded - though for differing reasons -- that the availability of a
certiorari action constituted sufficiently prompt judicial review. The five judge plurality in Graff
held that because an unsuccessful applicant for a permit could obtain judicial review through the
common law writ of certiorari and could raise his constitutional claims through that mechanism,
judicial review was available for the purposes of the First Amendment.

Four other judges agreed with the plurality that the system for granting permits did not
violate the Freedman-FW/PBS requirements. Judge Flaum reasoned that extraordinary
provisions for judicial review were mandated only where an administrator was exercising
discretion to make content-based judgments about whether expressive materials were protected

by the First Amendment. Where these kinds of content-based judgments are made, he wrote,
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“we wisely do rot trust to administrative ofticials | ach di.cretion] without the benetit of a
watchtul judicial eve.” Graff. 9 F.3d at 1333 (Flaum. J.. concurring). Judge Flaum explained.
however. that extraordinary judicial review procedures were not needed when an administrator’s
job is merely “to make the kind ot determinations 