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|. Introduction

InSmon | (99 CV 1988), a class clams pursuant to Rule 23 of the Federd Rules of
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Civil Procedure: (1) compensatory damages for cancer due to its members smoking, and (2)
punitive damages. Smon Il (00 CV 5332) involves a broader class of al persons who may have

been injured by tobacco; it includes those suingin Smon I. See Smon v. Philip Morrisinc.,

2000 WL 1658337 (E.D.N.Y ., Nov 06, 2000) (NO. 99 CV 1988).

It is suggested that, with limited exceptions described below, the individud and
class action suits pending in this court (see Part 11, infra), be tried as part of Smon 11; dl of their
alegations and clams would be embodied in Smon 1l. The parties may amend Smon |l to
include additiona claims for tobacco-related injuries due to passive exposure of non-smokers
and in other respectsto cover the universe of private Tobacco claims covered by the proposed
Smon |l class action.

A sampling of individua compensatory dams could betried in Smon 1 in
connection with the compensation opt-out class. Trid in this court would permit decison on
generd issues of fact and law such asfraud and genera causation applicable to the entire Smon
11 opt-out class. Individual’s compensation claims could then be transferred to appropriate
federd didtrict courts throughout the country for decison on such issues asindividud causation,
individua damages and individua dtatutes of limitations defenses.

The number of individud compensatory clamstried in this court might be
sufficient, if selected according to gppropriate Satistica and other principles, to provide abasis
for determination of total probable compensatory damages throughout the nation. This
projection might permit the jury in this court to fix tota alowable punitive damages for the
nation in the Smon |1 non-opt-out punitive class, to be disbursed in amodified form of fluid

recovery to hedth, research and other protective ingtitutions and to persons injured by tobacco



requiring special assstance.

Daubert and other hearings would be required to determine the satistica viability of
models supporting this gpproach. A number of such hearings have dready been held and rulings
made in cases being prepared for trid in thiscourt. See Part 11, infra

While Smon 1l isbeing prepared for tria there gppears to be no reason why the
individual clams aready scheduled for tria should not go forward. A number of other
individual cases may aso be st for trid while preparation of the Smon 1 trid is underway.

It is gppropriate to ded with the issue of class action certification in Smon Il rather

thanin Smon . Simon 11, as ultimately amended, would then cover dl private clams for injury

as aresult of Tobacco's activities, with some exceptions. See, e.q., United States v.. Philip
Morris, Inc., _ F.Supp.2d __, 2000 Daily Journd D.A.R. 10,769 (D. D.C. 2000) (federa clam

for reimbursement); National Associdion of Attorneys Generd, Multistate Settlement with the

Tobacco Industry, (visited Nov. 13, 2000) ( http://www.tobacco.neu.edwExtra

[multistatesettlement.htm (State claims).

Certification issuesin Simon |1 appear to be essentially the same as those presented
in Smon |, though dightly more complex in view of the broader scope and number of subclasses
inSmonll. It isconsonant with Rule 16 of the Federal Rules of Civil Procedure to Sructure the
Tobacco cases pending in this court so as to limit the number of proceedings and of trids, as well
as of gpped s pursuant to Rule 23(f) of the Federd Rules of Civil Procedure.

Accordingly, the gpplication for certification of Smon | was denied with a stay of

the end of tolling of statutes of limitations. See Smon v. Philip Marris Inc., 2000 WL 1658337

(E.D.N.Y., Nov. 6, 2000) (No. 99 CV 1988); see d0, The Nationa Asbestos Workers Medical
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Fund v. Philip Morris, Inc., 2000 WL 1424931 (E.D.N.Y. Sept. 26, 2000) (stay of tolling). Smon

11, asaclass action, has an independent tolling effect.

The court will attempt to assst the partiesin addressng issues likely to arisein
preparation of Smon |l for trid by issuing memoranda on such subjects as the propriety of the
use of gatisticsto project probable compensatory damages as a predicate for punitive damages,
Seventh Amendment implications of alowing separate juries to decide separable issues, and
Rule 23 procedura issues, such as selecting subclass and class counsd, notifying members of the
class, and usng various methods to permit effective communication with members of the class
and input of class members wishes.

Part 11 of this memorandum includes a summary of pending cases. Part 111 discusses

of choice of law.

[1. Pending Tobacco Cases

The pending Tobacco cases in this court have been the subject of many motions and

ordersin contemplation of trials. See Smon v. Philip MarrisInc., No. 99 CV 1988, 2000 WL

1658337 (E.D.N.Y ., Nov 06, 2000); Smon v. Philip Marrisinc., 194 F.R.D. 73 (E.D.N.Y.

2000); Simon v. Philip Marris, Inc., 86 F.Supp.2d 95 (E.D.N.Y. 2000); National Asbestos

Workers Medical Fund v. Philip Morris, Inc., No. 98 CV 1492, 2000 WL 1424931 (E.D.N.Y .,

Sep 26, 2000); National Ashestos Workers Medical Fund v. Philip Marris, Inc., No. 98 CV 1492,

2000 WL 1364358 (E.D.N.Y ., Sep 20, 2000); Nationa Asbestos Workers Medica Fund v. Philip

Morris, Inc., No. 98 CV 1492, 2000 WL 777834 (E.D.N.Y ., Jun 13, 2000); National Ashestos

Workers Medica Fund v. Philip Marris, Inc., 86 F.Supp.2d 137 (E.D.N.Y. 2000); Nationa
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Asbestos Workers Medical Fund v. Philip Morris, Inc., 71 F.Supp.2d 139 (E.D.N.Y. 1999);

National Ashestos Workers Medical Fund v. Philip Moarris, Inc., 74 F.Supp.2d 221 (E.D.N.Y.

1999); National Ashestos Workers Medical Fund v. Philip Morris, Inc., 74 F.Supp.2d

(E.D.N.Y.1999); Nationa Asbestos Workers Medical Fund v. Philip Moarrisinc., 23 F.Supp.2d

321 (E.D.N.Y. 1998); Nationa Asbestos Workers Medical Fund v. Philip MoarrisInc., No. 98 CV

1492, 1998 WL 372410 (E.D.N.Y. 1998); Falise v. American Tobacco Co., No. CV 99-7392,

2000 WL 1370437 (E.D.N.Y ., Sep 21, 2000); Falise v. American Tobacco Co., No. CV 99-7392,

2000 WL 1336697 (E.D.N.Y ., Sep 15, 2000); Faisev. American Tobacco Co., No. CV

99-7392, 2000 WL 1292671 (E.D.N.Y ., Sep 08, 2000); Falise v. American Tobacco Co., 107

F.Supp.2d 200 (E.D.N.Y. 2000); Faise v. American Tobacco Co., No. CV 99-7392, 2000 WL

1144697 (E.D.N.Y ., Jul 25, 2000); Fdise v. American Tobacco Co., No. CV 99-7392, 2000 WL

1010982 (E.D.N.Y ., Jul 19, 2000); Fdise v. American Tobacco Co., No. CV 99-7392, 2000 WL

1010978 (E.D.N.Y ., Jul 18, 2000); Falise v. American Tobacco Co., 94 F. Supp.2d (E.D.N.Y

2000); Falise v. American Tobacco Co., No. 99 CV 7392, 2000 WL 433097 (E.D.N.Y ., Apr 18,

2000); Fdise v. American Tobacco Co., 91 F.Supp.2d 525 (E.D.N.Y. 2000); Fdisev. American

Tobacco Co., No. 99 CV 7392, 2000 WL 264332 (E.D.N.Y ., Jan 24, 2000) (No. CV-98-1492,

CV-97-7658, CV-98-3287, CV-98-675); Faise v. American Tobacco Co., 193 F.R.D. 73

(E.D.N.Y. 2000); Faise v. American Tobacco Co., 241 B.R. 63 (E.D.N.Y.1999); Fdisev.

American Tobacco Co., 241 B.R. 48 (E.D.N.Y. 1999); Falise v. American Tobacco Co., No. 99

CV 7392, 1999 WL 98626 (E.D.N.Y ., Feb 18, 1999) (No. 97 CV 7640, 97 CV 7658, 98 CV

675); Fdise v. American Tobacco Co., No. 97-CV-7640, 1998 WL 372401 (E.D.N.Y ., Jul 02,

1998); Blue Cross and Blue Shield of New Jersey, Inc. v. Philip Morris, Inc., 113 F.Supp.2d 345
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(E.D.N.Y. 2000); Blue Cross and Blue Shield of New Jersey v. Philip Morris, Inc., 53 F.Supp.2d

338 (E.D.N.Y. 1999); Blue Cross and Blue Shield of New Jersey, Inc. v. Philip Morris, Inc., 36

F.Supp.2d 560 (E.D.N.Y. 1999); Blue Cross and Blue Shield of New Jersey, Inc. v. Phillip

Morris, Inc., No. 98 CV 3287, 1999 WL 104815 (E.D.N.Y ., Feb 25, 1999); Bergeron v. Philip

Morris, Inc., 100 F.Supp.2d 164 (E.D.N.Y. 2000); Bergeron v. Philip Morris, Inc., No. 99 CV

6142, 2000 WL 748144 (E.D.N.Y ., Jun 08, 2000); H.K. Porter Co., Inc. v. American Tobacco

Co., 71 F.Supp.2d 73 (E.D.N.Y.1999); In re Tobacco Litigation, Eastern Dist. of New York, 193

F.R.D. 92 (E.D.N.Y. 2000); In re Tobacco Litigation, 192 F.R.D. 90 (E.D.N.Y. 2000); Inre

Simon (11) Litigation, No. 00 CV 5332, 2000 WL 1252182 (E.D.N.Y ., Sep 06, 2000) (98 CV

0675, 99 CV 6142, 98 CV 1492, 97 CV 7658, 99 CV 1988, 98 CV 3287, 99 CV 7392, 00 CV
4632).

Set out below are brief descriptions of the pending cases.

A. H.K. Porter Company v. B.A.T. Indudtries, et a, 97 CV 07658 (filed 12/31/97).

Paintiff has paid substantia sumsto those injured by inhaling residuds of its asbestos
products. It suestobacco producers to recover that portion of damages attributable to smoking.
Motionsto dismissfor failure to state a cause of action, for lack of jurisdiction and to settle
discovery disputes have been decided. A trid date has not been st, but discovery islargdy
covered by that in related cases o that the caseis dmost ready for tria. See docket entries 1-
148.

A writ of mandamus sought by defendants was denied by the court of appeds. See

docket entry 149. The punitive damage aspects are stayed with the view that they can be dedlt

13



within Smon 1.

B. Nationa Asbestosv. Philip Morris, Incorporated, et d, 98 CV 01492 (filed 2/27/98).

This case was brought as a class action on behaf of some four thousand "collectively-
bargained’ hedth and welfare trust funds. The putative class members are "dl sdf insured,
multi-employer benefit plans. . . in the building trades and their trustees.” They seek to recover
money expended for health and welfare benefits for fund beneficiaries injured by tobacco.

A variety of digpositive motions have been denied. Discovery has been extensive; a
series of discovery orders has beenissued. Certification of the class has been denied and this
order isbeing appeded. See docket entries 393-399.

The court is prepared to try one of the casesintheclassasatest.” It will then
reconsider the certification issue. Discovery and other motion practice has proceeded sufficiently
to permit an early tria of atest case. See docket entries 1-40. A trial date for May 12 has been
tentatively set by the magistrate judge. The punitive damage aspects are stayed asin H.K. Porter.

SeePart Il A, supra.

C. Blue Cross and Blue Shidd, et d v. Philip Morris Incorporated, et d., 98 CV 03287

(filed 4/29/98).
Twenty-six Blue Cross/Blue Shidd health care plans located across the country bring

cdamssmilar to thosein National Asbestos. A series of dispositive, Daubert, and inlimine

motions have been decided. Discovery, Daubert, and in limine practice has gone forward to the

point where atest case can betried. See docket entries 1-616. Trid of the claims of Empire
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Blue Cross and Blue Shidd of New Y ork has been s2t to follow the trid in Fdise, Part F, infra

See docket entry 510. The punitive damage aspects are stayed asin H.K. Porter. See Part Il A,

Supra

D. Smon, (formerly Stugeon) et a. v. Philip Morris Incorporated, et d., 99 CV 01988

(filed 04/09/99) (Smon I).
Thisisanationd class action on behdf of:

All personsresiding in the United States, or who were residents of the

United States at the time of their deaths, who have a 20 pack-year

history of smoking Defendants cigarettes and who, individualy or

through an estate or other legal representative, had atimely claim as of

April 9, 1999 for persond injury damages or wrongful desth arising

from cancer of thelung. A pack-year is one package of cigarettes

consumed per day per year.

A series of digpositive and discovery motions have been decided, but the caseis not
yet reedy for trid. See docket entries 1-150. A motion for certification, as aready noted, has
been denied. SeePart I, supra. The punitive damage aspects are stayed asin H.K. Porter. See

Part Il A, supra.

E. Bergeron, et a. v. Philip Morris, Incorporated, et d., 99 CV 06142 (filed 9/29/99).

Paintiffs, trustees of the Massachusetts State Carpenters Health Benefits Fund, bring this

action on somewhat the same grounds as National Asbestos, Part |l B, infra A series of

disposition and discovery motions have been decided, but the caseis not reedy for trid. See

docket entries 1-61. The punitive damages aspects are stayed asin H.K. Porter. SeePart 1l A,

Supra.
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F. Fdise et d. v. American Tobacco, et d., 99 CV 7392 (filed 11/12/99).

Thisis essentidly the same case as one brought earlier, which was dismissed on
juridictiona grounds. Extensive dispositive, discovery Daubert and in limine mations have
been decided. See docket sheet entries 1-515. It was set for trid in duly of this year, but was
stayed by the court of apped s pending a decision on a mandamus petition. Mandamus has now
been denied, and the trial has commenced. The punitive damage aspects were stayed asin H. K.
Porter. SeePart Il A, supra, but the parties have been informed that, should there be aviable
clam for such damages, punitive damage issues will be tried on a bifurcated basis following the

ongoing trid on compensatory damages.

G. William Decie, et d v. American Tobacco, et d., 2000 CV 02340 (filed 4/21/2000).

This class action has not proceeded far.  Stipulations extending time to answer have been
filed. See docket entries 1-14. The punitive damage aspects are stayed asin H.K. Porter. See

Part Il A, supra.

H. James Mason, et d v. American Tobacco, et a. 2000 CV 0442 (filed 08/01/2000).

This class action was transferred from the Northern Didtrict of Texas (97 CV-293-R). It
has not proceeded appreciably in this court. See docket entries 1-32. A motion has been made,
but not decided, to consolidate this case with Smon |l as a subclass. See docket entry 32. The

punitive damage aspects are stayed asin H. K. Porter. See Part Il A, supra.

|. James Ebert v. Philip Morris, Incorporated, et d., 2000 CV 04632 (filed 8/09/2000).
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This action has not proceeded appreciably. See docket entry 1. The punitive damage

aspects are stayed asin H.K. Porter. See Part Il A, supra.

J. Simon, et d. v. American Tobacco, 2000 CV 05332 (filed 09/06/2000) (Simon 11).

This class action includes as subclasses al the tobacco cases pending except Decie. See
Pat G. It seeks both compensatory and punitive damages. While motion and discovery
proceedings have not been extensive in this case, they are fairly advanced because the case
incorporates al the related proceedings described in Parts A - 1. See docket entries 1-18. The
parties have proposed counsel to represent the subclasses. A request for approval of subclass

counsel was ordered published. See In Re Smon 1, order dated October 23, 2000.

K. Raymark Industries v. American Tobacco, et d., 1998 CV 0675 (filed 01/30/98).

After consderable preparation for tria in the Eastern Digtrict of New Y ork the case was
trandferred to the Eastern Didtrict of Pennsylvania by the Multidistrict Litigation Pandl. See
docket entries 1-74. A motion to retransfer the case to this court is pending e sawhere. The case

issmilar tothe Falise case. See Part Il F, supra.

1. Choiceof Law

This memorandum dedls primarily with conflicts of laws as they affect an opt-out
compensatory national class. The proposed non-opt out, nationa punitive damage class will be
treeted in a separate memorandum. The need to fix and limit punitive damagesin one

proceeding because of condtitutional and, perhaps, asset condraints on the defendants, in
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addition to different punitive rules among the states and proposas to devote the punitive damage
recovery to national research, trestment and the specid needs of particular injured persons
suggests that punitive damage conflicts issues be addressed separately.

A choice of law question is presented when a dispute implicates the interests of two or
more states and application of each state's law would be consigtent with the Full Faith and Credit

and Due Process Clauses of the Condtitution.  See Diehl v. Ogorewac, 836 F.Supp. 88, 91

(E.D.N.Y.1993); Cooney v. Osgood Machinery, 81 N.Y.2d 66, 70-71, 612 N.E.2d 277, 279, 595

N.Y.S.2d 919, 921 (1993). These modest congtitutiona requirements are met if each State
whose law is sought to be applied has "sgnificant contacts or significant aggregation of contacts
creating State interests, such that choice of itslaw is neither arbitrary nor fundamentadly unfair.”

Allgate Ins. Co. v. Hague, 449 U.S. 302, 313, 101 S.Ct. 633, 66 L.Ed.2d 521 (1981). See dso

Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 818-23, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985).

A federd court gtting in diversity applies the choice of law principles of the forum Sate,
in this case New Y ork, to decide which state€' s substantive law controls. See Klaxon Co. v.

Stentor Elec. Mfqg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941). Choice of law

rules apply equaly to daims brought under common law and statutory law. See, e.q.. Bergeron
v. Philip Marris, 100 F.Supp.2d 164, 170 (2000) (applying New Y ork choice of law rulesto
resolve conflicts between the New Y ork Consumer Protection Act and Massachusetts Unfair

Deceptive Trade Practices Act); see dso Volt Systems Development Corp. v. Raytheon Co., 155

A.D.2d 309, 309-310, 547 N.Y.S.2d 280 (N.Y. App. Div. 1989) (applying New Y ork choice of
law principles to Massachusetts Unfair Deceptive Trade Practices Act).

For federd subgtantive law issues the court will apply the applicable nationd law (subject
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to circuit and digtrict differences). Where both state and federd substantive clams are madein

the same case-as here-the law of Klaxon continues to apply to state issues. In practice, however

there is a tendency to emphasize forum law, for ease of adminigration of the litigetion, as by
utilization of state and federd jury charge books the judge is likely to have on chambers shelves.

A. Choiceof Law Revolution: Mechanica Lex Loci to Pragmétic Interests

1. Babcock v. Jackson

More than athird of a century ago, a sharp change in choice of law standards
resulted when Chief Judge Stanley Fuld published hiswiddly followed opinion in Babcock v.

Jackson, 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963). See Hamilton v. Accu-Tek,

47 F.Supp.2d 330, 335 (E.D.N.Y. 1996); Maurice Rosenberg et d., Conflict of Laws (Teacher's

Manual) 86 (10th ed.1996) ("Babcock iswidely regarded as the landmark case that began the

change in approaches to choice of law by United States courts."); Harold L. Korn, The Choice of

Law Revolution: A Critique, 83 Colum.L.Rev. 772, 827 (1983). Babcock adopted for New
York an "interest andysis' for torts conflicts departing from the American slandard gpplication

of lex loci delicti, the law of the place of the wrong. Compare 2 J. Bedle, A Tredtise on the

Conflict of Laws 1288 (1935) (“It isimpossible for a plaintiff to recover in tort unless he has

been given by some law a cause of action in tort; and this law can only be given by the law where
the tort was committed.”).

The foundation of this current approach isthat: “[jJudtice, fairness and, the best
practica result, may best be achieved by giving controlling effect to the law of the jurisdiction
which, because of its relationship or contact with the occurrence or the parties has the greatest

concern with the specific issue raised in the litigation.” Babcock v. Jackson, 12 N.Y.2d at 481,
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191 N.E.2d 279, 240 N.Y.S.2d 743 (internd quotation marks and citation omitted). Since
Babcock requires areturn to basic principles, eschewing mechanica rulesin favor of apractica
andysis of the interests of the various states involved, Judge Fuld' s historic words bear
repeating. Hefirst noted that various “factors. . . rlevant to the purpose served by the
enforcement or denial of the remedy must be evaluated.” 12 N.Y.2d at 477.
The question presented issmply drawn. Shdl the law of the place of the tort invarigbly
govern the availability of rdief for the tort or shdl the applicable choice of law rule dso

reflect a consderation of other factors which are relevant to the purposes served by the
enforcement or denid of the remedy?

The answer to this question was a resounding affirmation of the need to consider other
factors. Babcock, as the opinion pointed out, was a single case, “where the conduct causing the
injury and the injury itsalf occurred in the samejurisdiction.” 1d., n.2. The clear implication was
that where “injury” and “place of wrong” are not the same (and as in the Tobacco cases, where
venues are multiplied to the nth degree) the need for Babcock principles are even more pressing.

The Babcock opinion rgjected the old vested rights theory in favor of “practica
consderations” |d at 478.

“The vice of vested rights theory,” it has been amply stated, “is that it affects to decide

concrete cases upon generdities which do not state the practical consderations involved’.

More particularly, as applied to torts, the theory ignores the interest which jurisdictions

other than that where the tort occurred may have in resolution of particular issues.
Id. (citations omitted)

The court pointed out the “ dissatisfaction with the mechanical formulae of the conflicts of
law.” Id at 479 (interna quotation marks omitted). “Center of gravity,” “grouping of contacts,”

and “most sgnificant contacts with the matter in dispute,” are among the catch phrases used to

describe New Y ork’ s new pragmeatic approach. 1d.
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The “center of gravity” or “grouping of contacts” doctrine adopted by this court in
conflicts cases involving contracts impresses us as likewise affording the gppropriate
gpproach for accommodating the competing interests in tort cases with multi-State
contacts. Judtice, fairness, and the best practica result may best be achieved by giving
controlling effect to the law of the jurisdiction which, because of its reaionship or

contact with the occurrence or the parties, has the greatest concern with the specific issue
rased in thelitigation. The merit of such aruleisthat it givesto the place having the

mogt interest in the problem paramount control over the lega issues arising out of a
particular factud context and thereby dlows the forum to apply the policy of the
jurisdiction most intimately concerned with the outcome of the litigation.

Id at 482. (citations and internd quotations omitted.).

Finaly, the Court of Appeals emphasized that not al issues of law must be resolved by

reference to the law of the same jurisdiction.

In conclusion, then, thereis no reason why dl issues arising out of atort clam must be

resolved by reference to the law of the same jurisdiction. Where the issue involves

gandards of conduct, it is more than likely that it is the law of the place of the tort which
will be contralling, but the disposition of other issues must turn, as does the issue of the
standard of conduct itsdf, on the law of the jurisdiction which has the srongest interest in
the resolution of the particular issue presented.

Id at 484.

In a series of subsequent cases the Court of Apped s refined the interest inquiry,
fashioning guiddines for particular classes of commonly occurring cases “which give] the
greatest weight to those contacts which are relevant to the policies animating the particular rules
in conflict.” Hamilton, 47 F.Supp.2d at 336-338 (describing refinements). None of these
categories created by the Court of Appedsincludes the complex activity described in the instant
ca=which is clamed to have given rise to hundreds of billions of dollars in damages to millions
of potentid plaintiffs from every satein the union.

Although the current post-Babcock Court of Appedls guiddines set forth aworkable

framework for analyzing many ordinary cases and traditiond conflicts, they are not unyielding or
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comprehensve. They are most useful in those situations to which they gpply asa*proxy for the
ultimate question of which state has the greater interest in having its law gpplied.” See, eq.

Hamilton, 47 F.Supp.2d at 337; see dso Neumeler v. Kuehner, 31 N.Y.2d 121, 127 (1972)

(Babcock and its progeny “have helped us uncover the underlying values and policies which are
operativein this area of the law. . . Now that these values and palicies have been reveded, we
may proceed to the next stage in the evolution of law—the formation of a few rules of general

applicability’) (emphasis added); see dso Korn, The Choice of Law Revolution: A Critique, 83

Colum.L.Rev. a 884 (noting Chief Judge Fuld’ s admonition that rules developed in Neumeier
were adidtillation of patterned cases gpplying interest andysis); see dso Symeon C. Symeonides,

Choice of Law in American Courtsin 1994: A View “From The Trenches’, 43 Am. J. Comp. L.

1, 12 (1995) (Schultz court did not return New Y ork conflicts law to the traditiond “last event
necessary” test).

The New York Court of Appeds has never specificaly addressed how conflicts rules
apply in acomplex litigation setting like the present one.  Defendants direct the court to an
intermediate appd late court and two trid court decisions which denied certification in globa

class actions purportedly due to substantia conflicts problems. See, eg., Ackerman v. Price

Waterhouse, 683 N.Y.S.2d 179, 189-190 (App. Div. 1998); see aso Geiger v. American Tobacco

Co., 696 N.Y.S.2d 345, 352 (Sup. Ct. Queens Cty. 1999) (appeal pending); RusO v.

Massachusetts Mutua Life Ins. Co., 680 N.Y.S.2d 916, 919 (Sup. Ct. Tompkins Cty. 1998).

These cases relied upon by defendants do not, however, establish agenerd conflicts of laws
category because the question of whether a particular action quaifies for class status under New

York law isamatter of discretion exercised on a case-by-case basis by the Appellate Divison
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involving many criteriain addition to choice of law. See, eg., Smdl v. Lorillard Tobacco Co.,

94 N.Y.2d 43, 698 N.Y.S.2d 615 (1999) (examining relevant CPLR 901(a) class action factors,
but deferring to Appellate Divison's discretion to certify class); David D. Segd, New Y ork
Practice § 142 (3rd ed. 2000-01 Supplement). These case-by-case lower court decisions do not

purport to negate Court of Appeals choice of law principles.

The DES and Hamilton v. Accu-tek decisonsin this court are aso non-controlling.

Those casesinvolved trids of individud plaintiffs clams. While these cases gpplied traditiond
conflicts rules, the result in each was congstent with the case specific needs and policiesin

adjudicating anon-class action. See In re DES Cases, 789 F.Supp. 566-570 (1992) (“Such a

result also comports with the practicdities of masstort cases. To the fullest possible extent, such
cases should be consolidated for pretrid discovery and motions, settlement discussons and trid;

administered by one or afew judges; and tried under one set of substantive and procedura rules

applicable to al consolidated cases.”) (emphasis added); see dso Hamilton v. Accu-Tek, 47
F.Supp.2d a 340 (“The points of distribution involved many states and vary from company to
company; if the sgnificant contact were the point of distribution, so many states laws would be
involved that consolidation of defendants would beimpractica.”) (emphasis added).

In two related cases, Falise v. American Tobacco Co. and Bergeron v. Philip Moarris, it

was held that the nationa and worldwide scope of Tobacco's dleged deceptive conduct and false
advertising requires re-examining choice of law guiddines heretofore applied in more limited

disputes. See Fdise, 94 F.Supp.2d 316, 353-354 (2000); accord Bergeron, 100 F.Supp.2d at 170;

see dso Patrick J. Borchers, Choice Of Law in American Courts in 1992: Observations and

Reflections, 42 Am. J. Comp. L. 125, 141 (1994) (“Mass torts have presented some of the most
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difficult problemsfor interest analyss and variants thereof”). In the present controversy the

court isimpelled to return to the bedrock principle in Babcock-that controlling effect should “be

given to the law of the jurisdiction which has the greatest interest in the pecific issuesraised in

thelitigation.” See Bergeron, supra, at 353.

Before evauating condtitutiona and interest andys's requirements, examination of the

New Y ork Court of Appedls refinements of Babcock, the history of their gpplication in masstorts

cases, the genera history of conflicts law, and current scholarship and precedent in complex
litigation demongtrates why founding principlesin Babcock requires a hand-tailored application
of that case' s principle to atort class action of the magnitude and scope of the Tobacco litigation.

2.  Refinements to Babcock

After Babcock adigtinction was drawn between laws that regulate primary conduct (such

as standards of care) and those that allocate |osses after the tort occurs (such as guest satutes or

vicarious liahility rules). See Cooney v. Osgood Machinery, Inc., 81 N.Y.2d. 66, 72 (1993). If
conflicting conduct-regulating laws are at issue, the law of the jurisdiction where the tort
“occurred” will generdly gpply because that jurisdiction usudly hasthe greatest interest in
regulating behavior within its borders. 1d. Conduct-regulating rules have the supposed
prophylactic effect of influencing conduct to prevent injuries from occurring. Hamilton, 47
F.Supp.2d at 336; see also Padula, 84 N.Y.2d 519, 521, 620 (1994). If competing “post event

remedial rules’ are at stake other factors are consdered. Schultz v. Boy Scouts, 65 N.Y .2d 189,

195,197-199 (1985) (“andysis. . . flexible’; “rdaiveinterest of . . . jurisdictionsin having their
laws gpply will depend on the particular tort issue in conflict in the casg”); see Hamilton, 47

F.Supp.2d. at 336-337 (describing different rules under Neumeler depending on domicile and
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place of injury). Becausethis action largely implicates conduct regulating laws (e.g., fraud and
consumer protection), a court would ordinarily consider where the tort “occurred” in deciding
which forum has the greetest interest in gpplying itslaws.

However, multi-state transactions are more complex when the defendant’ s tortious
conduct and the plaintiff’sinjury occur in different sates. See Symeon C. Symeonides, Choice

of Law in American Courtsin 1994: A View “From The Trenches’, 43 Am. J. Comp. L. 1, 12

(1995) (describing the ingpplicability of the Neumeier rules when conduct and injury occur in

Sseparate states); see dso Rice v. Nova Biomedical Corp., 38 F.3d 909, 916 (7th Cir. 1994)

(“[T]he place of the wrongful conduct and the place of the injury are treated as separate contacts
between the lawsuit and the states in question. As aresult, when the places are different, the
presumption that the law of the place of ‘the tort’ gpplies cannot be used; the tort has no place;
ingtead it has contacts, presumably offsetting, with &t least two sates. |f defamatory Statements
are uttered in Massachusetts and the plaintiff is hurt in [llinois, neither Sate is the place of the

tort.”) (citations omitted); Korn, The Choice of Law Revolution, supra, at 805-806 (recounting

how the lex loci delicti rule higtoricdly did not work wdl in “tort actions outside the persond
injury field-such as defamation, unfair competition, or misrepresentation—n which it is often
difficult to identify asingle place of injury”).

Schultz has sometimes been incorrectly cited for the narrow proposition that the * place
of thewrong’ is aways where the “last event necessary to make the actor liable occurred.”

Schultz, 65 N.Y.2d at 195. For actions sounding in fraud and deceit, the substantive law of the

date in which the injury is suffered, rather than the state where the fraudulent conduct was

initiated, often governs. See, eq., Sack v. Low, 478 F.2d 360, 365 (2d Cir.1973) ("[W]hen a
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person sustains loss by fraud, the place of wrong iswhere the loss is sustained, not where

fraudulent representations are made.”); Sound Video Unlimited v. Video Shack Inc., 700

F.Supp. 127, 134 (S.D.N.Y.1988) (in fraud and related actions, the last event necessary is where

thelossis suffered); Natural Resources Corp. v. Royal Resources Corp., 427 F.Supp. 880, 882

(S.D.N.Y.1977) ("Such aclaim has been said to arise where plaintiffs pocketbooks are
gtuated"). Thisample“last place’ criterion isnot chisded in stone, but rather givesway when it

isat war with sate interests so that the more generd Babcock principle gpplies.

Firgt, acareful reading of Schultzindicates that the “last event necessary tet” does not

displace New York interest analysis. 1n Schultz, the Court of 