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|. Introduction

Pursuant to Rule 23 of the Federd Rules of Civil Procedurein Smon| (99 CV 1988), a

classclams (1) compensatory damages for cancer due to its members smoking, and (2) punitive
damages. Smon Il (00 CV 5332) involves a broader class of al personswho may have been injured

by tobacco; it includes those suing in Smon . See Smon v. Philip MorrisInc., 2000 WL 1658337

(E.D.N.Y ., Nov 06, 2000) (NO. 99 CV 1988).
It is suggested that, with limited exceptions described below, the individud and class

action suits pending in this court (see Part 11, infra), be tried as part of Smon I1; dl of their dlegations

and clamsareembodied in Smon |I. The parties may amend Simon 11 to include additiond clams for
tobacco-related injuries due to passive exposure of non-smokers and in other respectsin order to

cover the universe of private Tobacco claims covered by the proposed Smon I class action.

A sampling of individua compensatory dams could be tried in Smon Il in connection
with the compensation opt-out class. Trid in this court would permit decison on genera issues of fact

and law such as fraud and genera causation applicable to the entire Smon |1 opt-out class. Other

individual's compensation claims could then be transferred to appropriate federd digtrict courts
throughout the country for decison on such issues asindividud causation, individual damages and
individua statutes of limitations defenses.

The number of individuad compensatory damstried in this court might be sufficient, if

selected according to gppropriate statistical and other principles, to provide a basis for determination of



tota probable compensatory damages throughout the nation. This projection might permit the jury in
this court to fix total alowable punitive damages for the nation in the Smon |1 non-opt-out punitive
class, to be disbursed in amodified form of fluid recovery to hedth, research and other protective
ingtitutions and to persons injured by tobacco requiring specid assistance,

Daubert and other hearings would be required to determine the satisticd viability of
models supporting this gpproach. A number of such hearings have dready been held and rulings made
in cases being prepared for trid in this court. See Part 11, infra

While Smon 11 isbeing prepared for tria there gppears to be no reason why the
individua clams dready scheduled for trid should not go forward. A number of other individua cases

may also be st for trid while preparation of Smon |1 trias is underway.

It is gppropriate to ded with the issue of class action certification in Smon 11 rather than

inSmonl. Smonll, asultimately amended, would then cover dl private damsfor injury as aresult of

Tobacco's activities, with some exceptions. See, 4., United Satesv.. Philip Morris, Inc., _

F.Supp.2d __, 2000 Daily Journd D.A.R. 10,769 (D. D.C. 2000) (federd claim for rembursement);

Nationa Association of Attorneys General, multistate Settlement with the Tobacco Indusiry,
http://www.tobacco.neu.edwExtra /multi statesettl ement.htm (State claims).

Certification issuesin Simon |1 appear to be essentialy the same as those presented in
Simon |, though dightly more complex in view of the broader scope and number of subclassesin Smon

11. Itisconsonant with Rule 16 of the Federal Rules of Civil Procedure to structure the Tobacco cases

pending in this court o0 as to limit the number of proceedings and of trids, aswell as of gppedls

pursuant to Rule 23(f) of the Federal Rules of Civil Procedure.
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Accordingly, the gpplication for certification of Smon | was denied with a stay of the end

of talling of atutes of limitations. See Smon v. Philip Marris Inc., 2000 WL 1658337 (E.D.N.Y .,

Nov. 6, 2000) (No. 99 CV 1988): see alsn, The National Asbestos Workers Medical Fund v. Philip

Morris, Inc., 2000 WL 1424931 (E.D.N.Y. Sept. 26, 2000) (stay of tolling). Smon I, asaclass
action, has an independent tolling effect.
The court will attempt to assst the parties in addressing issues likely to arisein

preparation of Smon |l for trid by issuing memoranda on such subjects as the propriety of the use of

satistics to project probable compensatory damages as a predicate for punitive damages, Seventh
Amendment implications of dlowing separate juries to decide separable issues; and Rule 23 procedurd
issues, such as selecting subclass and class counsd, notifying members of the class, and using various
methods to permit effective communication with members of the class and input of class members
wishes.

Part 11 of this memorandum includes asummary of pending cases. Part Il isa

preliminary discusson of choice of law.

[1. Pending Tobacco Cases

The pending Tobacco cases have been the subject of many motions and ordersin

contemplation of trids. See Smon v. Philip Marrisinc., No. 99 CV 1988, 2000 WL 1658337

(E.D.N.Y., Nov 06, 2000); Smon v. Philip Moarrisinc., 194 F.R.D. 73 (E.D.N.Y. 2000); Smon v.

Philip Moarris, Inc., 86 F.Supp.2d 95 (E.D.N.Y. 2000); National Ashestos Workers Medical Fund v.

Philip Morris, Inc., No. 98 CV 1492, 2000 WL 1424931 (E.D.N.Y ., Sep 26, 2000); National
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Ashestos Workers Medica Fund v. Philip Morris, Inc., No. 98 CV 1492, 2000 WL 1364358

(E.D.N.Y ., Sep 20, 2000); National Ashestos Workers Medica Fund v. Philip Morris, Inc., No. 98

CV 1492, 2000 WL 777834 (E.D.N.Y ., Jun 13, 2000); National Asbestos Workers Medica Fund

v. Philip Marris, Inc., 86 F.Supp.2d 137 (E.D.N.Y. 2000); Nationa Asbestos Workers Medical Fund

v. Philip Morris, Inc., 71 F.Supp.2d 139 (E.D.N.Y. 1999); Nationa Asbestos Workers Medical Fund

v. Philip Morris, Inc., 74 F.Supp.2d 221 (E.D.N.Y. 1999); Nationa Asbestos Workers Medical Fund

v. Philip Morris, Inc., 74 F.Supp.2d (E.D.N.Y.1999); Nationa Asbhestos Workers Medica Fund v.

Philip MarrisInc., 23 F.Supp.2d 321 (E.D.N.Y. 1998); Nationa Asbestos Workers Medica Fund v.

Philip Marrisinc., 1998 WL 372410 (E.D.N.Y. 1998); Faise v. American Tobacco Co., No. CV

99-7392, 2000 WL 1370437 (E.D.N.Y ., Sep 21, 2000); Fdise v. American Tobacco Co., No. CV

99-7392, 2000 WL 1336697 (E.D.N.Y ., Sep 15, 2000); Fdisev. American Tobacco Co., No. CV

99-7392, 2000 WL 1292671 (E.D.N.Y ., Sep 08, 2000); Falise v. American Tobacco Co., 107

F.Supp.2d 200 (E.D.N.Y. 2000); Faise v. American Tobacco Co., No. CV 99-7392, 2000 WL

1144697 (E.D.N.Y ., Jul 25, 2000); Fdise v. American Tobacco Co., No. CV 99-7392, 2000 WL

1010982 (E.D.N.Y ., Jul 19, 2000); Fdise v. American Tobacco Co., No. CV 99-7392, 2000 WL

1010978 (E.D.N.Y ., Jul 18, 2000); Falise v. American Taobacco Co., 94 F. Supp.2d (E.D.N.Y

2000); Falise v. American Tobacco Co., No. 99 CV 7392, 2000 WL 433097 (E.D.N.Y ., Apr 18,

2000); Falise v. American Tobacco Co., 91 F.Supp.2d 525 (E.D.N.Y. 2000); Fdise v. American

Tobacco Co., No. 99 CV 7392, 2000 WL 264332 (E.D.N.Y ., Jan 24, 2000) (No. CV-98-1492,

CV-97-7658, CV-98-3287, CV-98-675); Fdise v. American Tobacco Co., 193 F.R.D. 73

(E.D.N.Y. 2000); Faise v. American Tobacco Co., 241 B.R. 63 (E.D.N.Y.1999); Falise v. American
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Tobacco Co., 241 B.R. 48 (E.D.N.Y. 1999); Falise v. American Tobacco Co., No. 99 CV 7392,

1999 WL 98626 (E.D.N.Y ., Feb 18, 1999) (No. 97 CV 7640, 97 CV 7658, 98 CV 675); Fdise V.

American Tobacco Co., No. 97-CV-7640, 1998 WL 372401 (E.D.N.Y ., dul 02, 1998); Blue Cross

and Blue Shield of New Jersey, Inc. v. Philip Moarris, Inc., 113 F.Supp.2d 345 (E.D.N.Y. 2000); Blue

Cross and Blue Shield of New Jersey v. Philip Morris, Inc., 53 F.Supp.2d 338 (E.D.N.Y. 1999); Blue

Cross and Blue Shield of New Jersey, Inc. v. Philip Morris, Inc., 36 F.Supp.2d 560 (E.D.N.Y. 1999);

Blue Cross and Blue Shied of New Jersey, Inc. v. Phillip Morris, Inc., No. 98 CV 3287, 1999 WL

104815 (E.D.N.Y ., Feb 25, 1999); Bergeron v. Philip Morris, Inc., 100 F.Supp.2d 164 (E.D.N.Y.

2000); Bergeron v. Philip Morris, Inc., No. 99 CV 6142, 2000 WL 748144 (E.D.N.Y ., Jun 08,

2000); H.K. Porter Co., Inc. v. American Tobacco Co., 71 F.Supp.2d 73 (E.D.N.Y.1999); Inre

Tobacco Litigation, Eastern Digt. of New York, 193 F.R.D. 92 (E.D.N.Y. 2000); In re Tobacco

Litigetion, 192 F.R.D. 90 (E.D.N.Y. 2000); Inre Smon (II) Litigation, No. 00 CV 5332, 2000 WL

1252182 (E.D.N.Y ., Sep 06, 2000) (98 CV 0675, 99 CV 6142, 98 CV 1492, 97 CV 7658, 99 CV
1988, 98 CV 3287, 99 CV 7392, 00 CV 4632). Set out below are brief descriptions of the pending

cases.

A. H.K. Porter Company v. B.A.T. Indugtries, et a, 97 CV 07658 (filed 12/31/97). Plaintiff
has paid subgtantiad sums to those injured by inhading resduds of its asbestos products. It sues tobacco
producers to recover that portion of damages atributable to smoking. Maotionsto dismissfor falureto
state a cause of action, for lack of jurisdiction and to settle discovery disputes have been decided. A

trid date has not been set, but discovery islargely covered by that in related cases so that the caseis
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amost ready for trid. See docket entries 1-148.
A writ of mandamus sought by defendants was denied by the court of gppeds. See
docket entry 149. The punitive damage aspects are stayed with the view that they can be dedlt with in

Smonll.

B. Nationa Asbestosv. Philip Morris, Incorporated, et d, 98 CV 01492 (filed 2/27/98). This

case was brought as a class action on behaf of some four thousand " collectively-bargained” hedth and
wefaretrust funds. The are"dl sdf insured, multi-employer benefit plans ... in the building trades and
their trustees.” They seek to recover money expended for hedth and welfare benefits for fund
beneficiaries injured by tobacco.

A variety of digpogtive motions have been denied. Discovery has been extensive; a
series of discovery orders have been issued. Certification of the class has been denied and this order is
being appedled. See docket entries 393-399.

The court is prepared to try one of the casesin the classasa"test.” It will then reconsder
the certification issue. Discovery and other motion practice has proceeded sufficiently to permit an
early trid of atest case. See docket entries 1-40. A trid date for May 12 has been tentatively set by

the magistrate judge. The punitive damage aspects are stayed asin H.K. Porter. See Part 11 A, supra

C. Blue Cross and Blue Shidd, et d v. Philip Morris Incorporated, et a., 98 CV 03287 (filed

4/29/98). Twenty-9x Blue Cross/Blue Shied hedth care plans located across the country bring claims

amilar tothosein National Asbestos. A series of digpostive, Daubert, and in limine motions have been

14



decided. Discovery, Daubert, and inlimine practice has gone forward to the point where atest case

can betried. See docket entries 1-616. Trid of the clams of Empire Blue Cross and Blue Shidd of
New York has been set to follow thetrid in Falise, Part F, infra See docket entry 510. The punitive

damage aspects are stayed asin H.K. Porter. See Part Il A, supra.

D. Smon, (formerly Stugeon) et d. v. Philip Morris Incorporated, et d., 99 CV 01988 (filed

04/09/99 (Smon I). Thisisanationd class action on behdf of:

All personsresiding in the United States, or who were residents of the

United States at the time of their deaths, who have a 20 pack-year history

of smoking Defendants cigarettes and who, individually or through an

edtate or other legd representative, had atimely claim as of April 9, 1999

for persond injury damages or wrongful degth arisng from cancer of the

lung. A pack-year is one package of cigarettes consumed per day per

year.

A series of dispositive and discovery motions have been decided, but the caseis not yet
reedy for trial. See docket entries 1-150. A motion for certification, as aready noted, has been

denied. SeePart |, supra. The punitive damage aspects are stayed asin H.K. Porter. See Part Il A,

Supra.

E. Bergeron, et d. v. Philip Morris, Incorporated, et d., 99 CV 06142 (filed 9/29/99).

Paintiffs, trustees of the Massachusetts State Carpenters Hedl th Benefits Fund, bring this action on

somewhat the same grounds as National Asbestos, Part 11 B, infra A series of dispogition and

discovery motions have been decided, but the case is not yet ready for trid. See docket entries 1-61.

The punitive damages aspects are stayed asin H.K. Porter. See Part 1l A, supra
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F. Falise et d. v. American Tobacco, et a., 99 CV 7392 (filed 11/12/99). Thisisessentidly

the same case as one brought earlier which was dismissed on jurisdictiona grounds. Extensve
disposgitive, discovery, Daubert, and in limine motions have been decided. See docket sheet entries 1-
515. Thecaseisready for trid. It was set for trid in July of this year, but was stayed by the court of
gpped s pending a decison on amandamus petition. Mandamus has now been denied. Jury selection
is scheduled for December 27, 2000. See docket entry 507. The punitive damage aspects are stayed

asinH. K. Porter. See Part |1 A, supra.

G. William Decie, et d v. American Tobacco, et d., 2000 CV 02340 (filed 4/21/2000). This

class action has not proceeded far. Stipulations extending time to answer have been filed. See docket

entries 1-14. The punitive damage aspects are tayed asin H.K. Porter. See Part Il A, supra.

H. James Mason, et d v. American Tobacco, et a. 2000 CV 0442 (filed 08/01/2000). This

class action was transferred from the Northern Didtrict of Texas (97 CV-293-R). It has not proceeded
gopreciably in thiscourt. See docket entries 1-32. A motion has been made, but not decided, to

consolidate this case with Smon 1l as a subclass. See docket entry 32. The punitive damage aspect

aredayed asin H. K. Porter. See Part Il A, supra.

|. James Ebert v. Philip Morris, Incorporated, et a., 2000 CV 04632 (filed 8/09/2000). This

action has not proceeded appreciably. See docket entry 1. The punitive damage aspects are stayed as

inH.K. Porter. SeePart Il A, supra

16



J. Simon, et d. v. American Tobacco, 2000 CV 05332 (filed 09/06/2000) (Smon I1). This

class action includes as subclasses dl the tobacco cases pending except Decie. See Part G. 1t seeks
both compensatory and punitive damages. While motion and discovery proceedings have not been
extensvein this case, they are fairly advanced because the case incorporates dl the related proceedings
described in Parts A - |. See docket entries 1-18. The parties have proposed counsel to represent the
subclasses. A request for gpprova of subclass counsel was ordered published. Seeln ReSimon i,

order dated October 23, 2000.

K. Raymark Industriesv. American Tobacco, et d., 1998 CV 0675 (filed 01/30/98). After
consderable preparation for trid the case was transferred to the Eastern Didtrict of Pennsylvania by the
Multidigtrict Litigation Panel. See docket entries 1-74. A motion to retransfer the caseto thiscourt is

pending elsewhere. The caseissmilar to the Fdise case. See Part |1 F, supra.

1. Choiceof Law

This memorandum dedls primarily with conflicts of laws asthey affect an opt-out compensatory
nationd class. The proposed non-opt out, national punitive damage class will be treated in a separate
memorandum. The need to fix and to limit punitive damages in one proceeding because of
Condtitutiona and, perhaps, asset limitations of the defendants, different punitive rules among the States,
aswell as proposds to devote the punitive damage recovery to nationd research, treatment and the
specia needs of particular injured persons suggests that punitive damage conflicts issues be separately

addressed.
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A choice of law question is presented when a dispute implicates the interests of two or more
states and gpplication of each sate's law would be consstent with the Full Faith and Credit and Due

Process Clauses of the Congtitution.  See Cooney v. Osgood Machinery, 81 N.Y.2d 66, 70-71, 612

N.E.2d 277, 279, 595 N.Y.S.2d 919, 921 (1993): Diehl v. Ogorewac, 836 F.Supp. 88, 91

(E.D.N.Y.1993). These modest condtitutional requirements are met if each state whose law is sought
to be gpplied has "sgnificant contacts or sgnificant aggregation of contacts creating sate interests, such

that choice of itslaw is naither arbitrary nor fundamentdly unfar.” Allgate Ins. Co. v. Hague, 449 U.S.

302, 313, 101 S.Ct. 633, 66 L.Ed.2d 521 (1981). See aso Phillips Petroleum Co. v. Shutts, 472 U.S.

797, 818-23, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985).
A federd court gtting in diversty gpplies the choice of law principles of the forum date, in this

case New Y ork, to decide which state' s substantive law controls. See Klaxon Co. v. Stentor Elec.

Mfqg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941). Choice of law rules apply

equally to cdlams brought under common law and satutory law. See, e.q., Bergeron v. Philip Morris,

100 F.Supp.2d 164, 170 (2000) (applying New Y ork choice of law rules to resolve conflicts between
New Y ork Consumer Protection Act and Massachusetts Unfair Deceptive Trade Practices Act); see

a0 Valt Systems Development Corp. v. Raytheon Co., 155 A.D.2d 309, 309-310, 547 N.Y.S.2d

280 (N.Y. App. Div. 1989) (applying New Y ork choice of law principlesto Massachusetts Unfair
Deceptive Trade Practices Act).

For federd subgtantive law issues the court will gpply the uniform gpplicable nationa law
(subject to circuit and didrict differences). Where both state and federd substantive clams are madein

the same case-as here—Klaxon continues to gpply to state issues, but in practice there is atendency to
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emphasize forum law, for ease of adminigration of the litigation, as by utilization of State and federd jury
charge books the judge is likely to have on chambers shelves.

A. Choiceof Law Revolution: Mechanicd Lex Loci to Pragméatic Interests

1. Babcock v. Jackson

More than athird of a century ago, a sharp change in choice of law standards resulted

when Chief Judge Stanley Fuld published his widdy followed opinion in Babcock v. Jackson, 12

N.Y.2d 473, 191 N.E.2d 279, 240 N.Y .S.2d 743 (1963). See Hamilton v. Accu-Tek, 47 F.Supp.2d

330, 335 (1996); Maurice Rosenberg et d., Conflict of Laws (Teacher's Manual) 86 (10th ed.1996)

("Babcock iswiddy regarded as the landmark case that began the change in gpproaches to choice of

law by United States courts."); Harold L. Korn, The Choice of Law Revolution: A Critique, 83

Colum.L.Rev. 772, 827 (1983). Babcock adopted for New Y ork an "interest andlyss' for torts

conflicts, departing from the American standard application of lex loci ddlicti, the law of the place of the

wrong. Compare 2 J. Beale, A Treatise on the Conflict of Laws 1288 (1935) (“It isimpossblefor a
plaintiff to recover in tort unless he has been given by some law a cause of action in tort; and thislaw
can only be given by the law where the tort was committed.”).

The foundation of this current gpproach isthat: “[j]udtice, fairness and, the best practica
result, may best be achieved by giving controlling effect to the law of the jurisdiction which, because of
its relaionship or contact with the occurrence or the parties has the greatest concern with the specific

issuerased inthelitigation.” Babcock v. Jackson, 12 N.Y.2d at 481, 191 N.E.2d 279, 240 N.Y.S.2d

743 (internd quotation marks and citation omitted). Since Babcock requires areturn to basic principles

eschewing mechanicd rulesin favor of a practicd andyss of the interests of the various Sates involved,
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Judge Fuld's historic words bear repeating. Hefirst noted that various “factors ... relevant to the

purpose served by the enforcement or denid of the remedy must be evadluated.” 12 N.Y.2d a 477.
The question presented is smply drawn. Shdl the law of the place of the tort invariably govern
the availability of relief for the tort or shdl the applicable choice of law rule dso reflect a

condderation of other factors which are relevant to the purposes served by the enforcement or
denid of the remedy?

The answer to the firgt part of this question was aresounding “No.” Babcock, as the opinion
pointed out, was a Sngle case, “where the conduct causing the injury and the injury itself occurred in the
samejurigdiction.” Id., n.2. The clear implication was that where “injury” and “place of wrong” are not
the same (and as in the Tobacco cases, where venues are multiplied to the nth degree) the need for
Babcock principles are even more pressing.

The Babcock opinion rgjected the old vested rights theory in favor of “practica
congderations.” 1d. at 478.

“The vice of vested rights theory,” it has been amply stated, “is that it affects to decide concrete

cases upon generdities which do not state the practica consderations involved” ... the theory

ignores the interest which jurisdictions other than that where the tort occurred may havein
resolution of particular issues.

The court pointed out the * dissatisfaction with the mechanica formulae of the conflicts of law.”
1d. at 479 (internd quotation marks omitted). “Center of gravity,” “grouping of contacts,” and “most
sgnificant contacts with the matter in dispute,” are among the catch phrases used to describe New

York’s new pragmatic gpproach. 1d.

The “center of gravity” or “grouping of contacts’ doctrine adopted by this court in conflicts
casesinvolving contracts impresses us as likewise affording the appropriate gpproach for
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accommodating the competing interests in tort cases with multi-State contacts. Justice, fairness,
and the bet practica result may best be achieved by giving controlling effect to the law of the
jurisdiction which, because of its relationship or contact with the occurrence or the parties, has
the greatest concern with the specific issue raised in the litigation. The merit of such aruleis
that it givesto the place having the most interest in the problem paramount control over the lega
issues arising out of aparticular factua context and thereby alows the forum to apply the policy
of the jurisdiction most intimately concerned with the outcome of the litigation. (Citations and
internal quotations omitted.).

Id. at 482.

Finally, the Court of Appeals emphasized that not dl issues of law must be resolved by
reference to the law of the same jurisdiction.

In conclusion, then, thereis no reason why dl issues arising out of atort clam must be resolved

by reference to the law of the same jurisdiction. Where the issue involves standards of conduct,

it ismore than likely that it isthe law of the place of the tort which will be controlling, but the
disposition of other issues must turn, as does the issue of the standard of conduct itsdlf, on the
law of the jurisdiction which has the Strongest interest in the resolution of the particular issue
presented.

Id. at 484.

In aseries of subsequent cases the Court of Appedls refined the interest inquiry, fashioning
guidelines for particular classes of commonly occurring cases “which give(] the greatest weight to those
contacts which are rlevant to the policies animating the particular rulesin conflict.” Hamilton, 47
F.Supp.2d at 336; seeid. at 336-338 (describing refinements). None of these categories created by
the Court of Appedsincludes the complex activity described in the ingtant case which is claimed to
have given rise to hundreds of billions of dollarsin damages to millions of potentid plaintiffs from every

datein the union.

Although the current post-Babcock Court of Appedls guiddines set forth aworkable
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framework for andyzing many ordinary cases and traditiond conflicts, they are not unyielding or
comprehengve. They serve best in those Stuations to which they gpply asa“proxy for the ultimate

question of which gate has the greater interest in having its law applied.” See, eg. Hamilton, 47

F.Supp.2d at 337; see dso Neumeir v. Kuehner, 31 N.Y.2d 121, 127 (1972) (Babcock and its
progeny “have helped us uncover the underlying values and policies which are operative in this area of
the law.... Now that these values and policies have been reveded, we may proceed to the next stage in

the evolution of lan—the formation of afew rules of genera applicahility”) (emphasis added); see

aso Korn, The Choice of Law Revolution: A Critique, 83 Colum.L.Rev. a 884 (noting Chief Judge

Fuld' s admonition that rules developed in Neumeler were a ditillation of patterned cases applying

interest andyss); see o Symeon C. Symeonides, Choice of Law in American Courtsin 1994: A

View “From The Trenches’, 43 Am. J. Comp. L. 1, 12 (1995) (Schultz court did not return New Y ork

conflictslaw to the traditiond “last event necessary” test).
The New York Court of Appeds has never specifically addressed how conflicts rules apply in

acomplex litigation setting like the present one. See David D. Siegd, New Y ork Practice § 142 (3rd

ed. 2000-2001 Supplement). Defendants direct the court to an intermediate appellate court and two
trid court decisons which denied certification in globd class actions purportedly due to substantia

conflicts problems. See, eg., Ackerman v. Price Waterhouse, 683 N.Y.S.2d 179, 189-190 (App.

Div. 1998); see dso Ruso v. Massachusetts Mutud Life Ins Co., 680 N.Y.S.2d 916, 919 (Sup. Ct.

Tompkins Cty. 1998); Geiger v. American Tobacco Co., 696 N.Y.S.2d 345, 352 (Sup. Ct. Queens

Cty. 1999) (apped pending). These cases relied upon by defendants do not, however, establish a

generd conflicts of laws category because the question of whether a particular action qudifiesfor class
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status under New Y ork law is a matter of discretion and exercised on a case-by-case basis by the

Appelae Divison usng many criteriain addition to choice of law. See, eg.. Smdl v. Lorillard

Taobacco Co., 94 N.Y.2d 43, 698 N.Y.S.2d 615 (1999) (examining relevant CPLR 901(a) class
action factors, but deferring to Appdllate Divison’s discretion to certify class). These case-by-case
lower court decisions do not purport to negate Court of Appeals choice of law principles.

The DES and Hamilton v. Accu-tek decisonsin this court are also non-contralling. While

those cases gpplied traditiond conflicts rules, the result in each was consistent with the case specific

needs and policies of adjudicating a non-class action. See In re DES Cases, 789 F.Supp. 566-570

(1992) (“Such aresult dso comports with the practicdities of mass tort cases. To the fullest possible
extent, such cases should be consolidated for pretria discovery and motions, settlement discussons and
trid; administered by one or afew judges, and tried under one set of substantive and procedura rules

applicable to dl consolidated cases.”) (emphasis added); Hamilton v. Accu-Tek 47 F.Supp.2d at 340

(“The points of digribution involved many states and vary from company to company; if the sgnificant
contact were the point of distribution, so many states laws would be involved that consolidetion of
defendants would be impractical.”) (emphass added).

In two related cases, Falise v. American Tobacco Co. and Bergeron v. Philip Marris, it was

held that the national and worldwide scope of Tobacco's dleged deceptive conduct and fase
advertigng requires re-examining choice of law guideines heretofore gpplied in more limited disputes.

See Hdise, 94 F.Supp.2d 316, 353-354 (2000); accord Bergeron 100 F.Supp.2d at 170; see

aso Patrick J. Borchers, Choice Of Law in American Courtsin 1992: Observations and Reflections,

42 Am. J. Comp. L. 125, 141 (1994) (“Mass torts have presented some of the most difficult problems
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for interest analysis and variants thereof”). In the present controversy the court isimpelled to return to

the bedrock principle in Babcock—that controlling effect should “be given to the law of the jurisdiction

which has the greatest interest in the specific issues raised in the litigation.” See Bergeron, supra, at 353.
Before evduating Condtitutiond and interest andys's requirements, examination of the New

York Court of Apped s refinements of Babcock, the history of their gpplication in masstorts cases, the

generd higtory of conflicts law, and current scholarship and precedent in complex litigation

demondrates why founding principlesin Babcock requires a hand-tailored application of that cases

principle to atort class action of the magnitude and scope of the Tobacco litigation.

2.  Refinements to Babcock

After Babcock, a distinction was drawn between laws that regulate primary conduct (such as
standards of care) and those that alocate losses after the tort occurs (such as guest statutes or vicarious

ligbility rules). See Cooney v. Osgood Machinery, Inc., 81 N.Y.2d. 66, 72 (1993). If conflicting

conduct-regulating laws are & issue, the law of the jurisdiction where the tort “occurred” will generaly
apply because that jurisdiction usualy has the grestest interest in regulating behavior within its borders.
Id. Conduct-regulating rules have the supposed prophylactic effect of influencing conduct to prevent

injuries from occurring. Hamilton, 47 F.Supp.2d at 336; see dso Padula, 84 N.Y.2d 519, 521, 620

(1994). If competing “post event remedia rules’ are at stake other factors are consdered. Schultz v.
Boy Scouts, 65 N.Y.2d 189, 195,197-199 (1985) (“andysis ... flexible’; “relative interest of ...
jurisdictionsin having their laws gpply will depend on the particular tort issue in conflict in the case’);
see Hamilton, 47 F.Supp.2d. at 336-337 (describing different rules under Neumeier depending on

domicile and place of injury). Since actions consdered after Babcock largely involved conduct
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regulating laws (e.g., fraud and consumer protection), a court would ordinarily consider where the tort
“occurred” in deciding which forum has the greatest interest in gpplying itslaws.

Multi-gtate transactions are more complex when the defendant’ s tortious conduct and the

plantiff’sinjury occur in different sates. See Symeon C. Symeonides, Choice of Law in American

Courtsin 1994: A View “From The Trenches’, 43 Am. J. Comp. L. 1, 12 (1995) (describing the

ingpplicability of the Neumeer rules when conduct and injury occur in separate states); see dso Korn,

The Choice of Law Revolution, supra, at 805-806 (recounting how the lex loci ddlicti rule historicaly

did not work well in “tort actions outside the persond injury field-such as defamation, unfair
competition, or misrepresentation—n which it is often difficult to identify asingle place of injury”); Rice

v. Nova Biomedica Corp., 38 F.3d 909, 916 (7th Cir. 1994) (“[T]he place of the wrongful conduct

and the place of the injury are treated as separate contacts between the lawsuit and the Sates in
question. Asaresult, when the places are different, the presumption that the law of the place of ‘the
tort’ gpplies cannot be used; the tort has no place; instead it has contacts, presumably offsetting, with at
least two States. If defamatory statements are uttered in Massachusetts and the plaintiff is hurt in
[llinois, neither sate is the place of the tort.”) (citations omitted).

Schultz has sometimes been mis-cited for the narrow proposition that the “ place of the

wrong” is aways where the “last event necessary to make the actor liable occurred.” Schultz, 65

N.Y.2d a 195. For actions sounding in fraud and deceit, the substantive law of the state in which the
injury is suffered, rather than the state where the fraudulent conduct was initiated, usualy does govern.
See, eq., Sack v. Low, 478 F.2d 360, 365 (2d Cir.1973) ("[W]hen a person sustains loss by fraud,

the place of wrong iswhere the loss is sustained, not where fraudulent representations are made.");
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Sound Video Unlimited v. Video Shack Inc., 700 F.Supp. 127, 134 (S.D.N.Y.1988) (in fraud and

related actions, the last event necessary iswhere the loss is suffered); Natural Resources Corp. V.

Royal Resources Corp., 427 F.Supp. 880, 882 (S.D.N.Y.1977) ("Such a claim has been said to arise

where plaintiffs pocketbooks are Stuated"). Thissmple “last place’ criterion is not chisdled in stone,
but yiddswhen it is at war with state interests o that the more general Babcock principle applies.
Firg, acareful reading of Schultz indicates that the “last event necessary test” does not displace

New York interest anadlyss. In Shultz the Court of Appeds sill evauated contacts which were relevant

to the policies animating the conflicting rules at issue. Schultz, 491 N.Y .2d. at 200 (considering impact
of gpplying forum law on New Y ork medicd creditors, estimating chances tort victims would become
public wards, and weighing deterrent effect on future tortfeasors); see dso Osgood, 81 N.Y.2d at 78
n.3 (“we have eschewed reliance on the fictional expectation of the parties based on mere contact with
the locus of an accident, but reasonable, justifiable expectations [of the parties] are another matter”)
(citations omitted).

Second, the refinements expressed in the Neumeler rules, and in Schultz, were designed for
ample fact scenarios. When applied to cases involving mass ddicts-with many plaintiffs, complex
causation questions, and transitory goods—rules designed for one-on-one disputes may require
modification.

Third, complex cases nomindly gpplying the “last event necessary test” do not drictly abide by
that rule. In cases like products liability and airplane crashes, New Y ork federa courts properly use

some form of Babcock “interest” andyss. See, e.g., Pescatore v. Pan American World Airways, Inc.

97 F.3d 1, 12 (2d Cir. 1996) (displacing traditiona rule when explosion occurred over Scotland, but
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“causative misconduct” occurred in either Frankfurt or London); Champlain Enterprises, Inc. v. U.S,,

945 F.Supp. 468, 473-474 (N.D.N.Y. 1996) (noting in products liability casesinvolving airplanes or
automobile tires, courts condgder trangtory nature of product in displacing traditiond rule); Campbell v.
Goodyear, 1985 WL 1514 (S.D.N.Y. 1985) (multi-state products liability casesinvolving mobile
products present extraordinary circumstances that defeat application of traditiona rule).
a Schultz

Because most of the rules developed by the New Y ork Court of Appealswere devised
for guest statute conflicts, they involved rdatively smple, localized facts-ike automobile accidents-and
agark choice between competing rules. In 1985, the Court of Appedls officidly extended these rules

to conflicts between loss-digtribution laws other than guest statutes. Schultz, 65 N.Y.2d at 199. In

Schultz, a scoutmaster at a New Y ork summer retreat adlegedly molested two boys from New Jersey,
and subsequently threatened them a their homes. After one of the boys committed suicide in New
Jersey, the parents brought a wrongful desth action in New Y ork. At issue was whether New Jersey’s
charitable immunity statute would bar the action.

Without applying thisrule directly to the facts, the Court of Appedls acknowledged that in such
gplit conduct/injury cases, “under traditiond rules, the place of the wrong is considered to be the place
where the last event necessary to make the actor liable occurred.” Schultz, 65 N.Y.2d. at 194.
Although this language would seem to mark areturn to the vested rights analysis of the First
Regtatement, the Court of Appeds did not rely upon a mere recitation of the traditiond rule. See

AroChem Internationd, Inc. v. Buirkle, 968 F.2d 266, 271 (2d. Cir.1992) (plaintiffs strict reliance on

“last necessary event” test misplaced). The Court of Appedsingsted upon eva uating contacts which
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were rdevant to the policies and interests animating the conflicting rules a issue:
The first and fourth causes of action, the wrongful death of Christopher and plaintiff’s own
psychologica and other injuries respectively, dlegeinjuriesinflicted in New Jersey. New
York’sonly interest in these clams are as the forum gtate, and as the jurisdiction where the
tortious conduct underlying plaintiffs clams, the negligent assgnment and fallure to dismiss
Coakdey occurred. Standing done, these interests are insufficient to warrant application of
New York law, a least when the relevant issue is aloss-digtribution rule, rather than one
regulating conduct. (citations omitted).
Schultz, 65 N.Y.2d. at 195.
The Schultz court could smply have relied on “last event necessary to make the actor ligble’ to
pin-point the locus of thetort. Instead, the court moved into interest analysis-isolating the kinds of
contacts dleged in the complaint and their bearing on each respective state. See Symeon C.

Symeonides, Choice of Law in American Courtsin 1994: A View “From The Trenches’, 43 Am. J.

Comp. L. 1, 12 (1995).
The court of apped s for the Second Circuit followed the Schultzandyssin AroChem

Internationd, Inc. v. Buirkle. See AroChem Internationd, 968 F.2d at 271. It ruled that Connecticut

was not the “locus Sate” even though it was the state where the injury resulting from defamation
occurred. It found the plaintiff’ s reliance on the “last event necessary tet” misplaced because Schultz
ultimately rdlied on interest andyss |d. Characterizing Cdifornid s law as conduct-regulating, the court
of gpped's concluded that “even assuming that injuries suffered by Harris and AroChem occurred in
Connecticut, Cdiforniainterests prevail.” Id.

b. Neumeer Rules

Wooden gpplication of the Court of Appeds s detailed Neumeier rules are ingppropriate for

the instant case. See Hamiilton, 47 F.Supp.2d. at 336-337 (describing the three rules under Neumeier
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depending on parties domicile and place of injury). The anaytica framework set forth in Neumeier was
asfollows
1. When the parties are domiciled in the same state, the law of that state controls.

2. When the conduct occursin the state of defendant's domicile, and he would not be liable
under that state's laws, he should not be held liable under the tort law of the plaintiff's domicile.
Conversdly, when aplaintiff isinjured in his own domicile, and the law of that tate would
permit him to recover, the defendant should not be alowed to interpose his own sate's law.

3. When the parties are domiciled in different states, " [nJormally the gpplicable rule of decision
will bethat of the state where the accident occurred but not if it can be shown that displacing
that normally applicable rule will advance the rdlevant substantive law purposes without
impairing the smooth working of the multistate system or producing great uncertainty for

litigants.""
Neumeier, 31 N.Y.2d at 128, 286 N.E.2d at 458, 335 N.Y.S.2d at 70 (quoting Tooker v. Lopez, 24
N.Y.2d 569, 585, 249 N.E.2d 394, 404, 301 N.Y.S.2d 519, 533 (1969) (Fuld, C.J., concurring)).

See a0, 4., Symeonides, Choice of Law in American Courtsin 1994: A View From the Trenches,

43 Am. J. Comp. L. 1, 12 (1994).

Because the Neumeier rules originally were devised for guest Satute conflicts, and becausein
each rule the driver’s conduct and the place of the resulting injury coincide in the same date, these rules
fail to differentiate between the place of conduct and the place of resulting injury. See Symeonides,

Choice of Law in American Courtsin 1994: A View From the Trenches, 43 Am. J. Comp. L. at 12

(“Thus, when Neumeier rule 2a speaks of the *driver’s conduct’ it presupposes that any injury whichis
caused by such conduct aso will occur in the state of that conduct. Likewise, when rule 2b spesks of a
‘guest being injured in the gtate of his own domicile, it assumes ... the conduct ... must also have

occurred in the same date’).
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In mass ddlicts, conduct that has injured parties may occur repeatedly on anationd and globa
scale and Neumeier provides little guidance. If the place of conduct is deemed to be the locus of the
tort, the case is governed by the first haf of the second rule which calsfor the gpplication of the law
that protects the defendant. If the place of the injury is deemed to be the locus of the tort, the caseis
covered by the second haf of the second rule, calling for the application of the law that protects the
plantiff. A amilar conflict arises between the second and third rules, if the conduct occursin athird
date. In amass tort, defendants may be acting al over the globe and committing broadcast extensive
injuries. These dispersd difficulties underscore the concluson that New Y ork rules of generd

goplication to sngle tort Stuations were not designed for a case as complex as the present one.

c. Cassslnvolving Mass Disagters

The mogt difficult choice of law problems occur when plaintiffs from many jurisdictions sue a
number of defendants in mass torts cases with different contacts with the forum state. Generdly, this
problem occursin two contexts. Thefirg isthe mass disaster at a single location, such asthe crash of a
commercid arplane. Hundreds of claimants from dozens of states and countries may suethe airline,
manufacturers, and other defendants. Traditiona choice of law rules could theoreticdly smplify the
andysis, gpplying the law of the place of the injury or the place of “causative misconduct”. The second
form of the problem is even more difficult for the traditiona “lex loci delicti” gpproach: many plaintiffs
are injured by a defective product or productsin many locations (and the products producers may be

operating from many places). Rule 23 isviable in such mass tort cases, but requires * caution when

individua stakes are high and disparities among class members are greet.” Amchem Products, Inc. v.
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Winsor, 521 U.S. 591, 625 (1997). The question iswhether traditiona or modern conflicts of law
methods apply to these massive cases under New Y ork choice of law rules so as to make possible an
aggregation of clamsin aclass action and timdy digpogition without overburdening the courts.

Although they are not conclusive on these questions, New Y ork mass disaster
cases—-particularly those involving complex questions of causation and trangtory goods—ely upon
interest andysis. In arplane crashes and products liability cases, even courts claming to apply rigid
rules, do not grictly abide by them, but ultimately turn their decisons on some evauation of the
theoreticd and practica aspects of the forum jurisdiction’sinterests in the action.

i. Airplane Crashes

In Pescatore v. Pan American World Airways, Inc., the court of appeds for the Second

Circuit andyzed the gpplicability of an Ohio “loss of society” damage rule to an arcraft exploson over

Lockerbie, Scotland. Pescatore v. Pan American World Airways, Inc. 97 F.3d 1, 12 (2d Cir.1996). It

first stated that the law where the accident occurred would * presumptively goply,” snce the injured
party and defendant resided in different jurisdictions, and the accident occurred in athird jurisdiction.

Pescatore, 97 F.3d at 13 (dting Neumeier, 31 N.Y.2d at 128). After discussing the principles

underlying Babcock and the limited concern Scotland might have in imposing loss-alocating rulesto

arrcraft passengers, the court departed from the “last event necessary” test. Pescatore, 97 F.3d at 14.

It gave diminished significance to this mechanicad approach, suggesting that the causd chain leading up
to the explosion limited Scotland’ sinterest in claims by injured passengers.
Although the explosion occurred over Scotland, the causative misconduct occurred in Frankfurt

(where the bomb dluded Pan Am’s X-ray inspection and was placed on FHight 103), or in
London (where Pan Am failed to remove or inspect the unaccompanied bag that carried the
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bomb). Under these circumstances, where no negligence or misconduct took placein
Scotland, and where no damages [to the airline passengers] were incurred in Scotland, thereis
redly no reason at al why the compensability of the plaintiffs damages should be governed by
Scottish law. (Emphasis added and citations omitted.)

Champlain Enterprisesv. U.S,, 945 F.Supp. 468 (N.D.N.Y 1996), took the Pescatore

andyss a gep further, gpplying Kansas law to aNew Y ork air-crash, when the aircraft was defectively
manufactured in Kansas. The court relied upon the analysisin Pescatore to find the tort occurred in
Kansas because the manufacturing plant was the Ste of causative misconduct. The court reasoned that
Kansas had the greater interest in a negligence dispute because, “that Sate has alarge sakein
governing the liability of manufacturers within its borders.” Champlain, 945 F.Supp. at 473-474.

Two conclusions can be drawn from these cases. Firdt, even in single event disasters, New
Y ork choice of law does not automaticaly look to the lex loci ddicti. Although in cases of mixed
domicile, New Y ork generally applies the lawv where the injury occurred, the court of appealsin
Pescatore demonsgtrated that the Site of causative misconduct also may be relevant to thisinquiry. Had
the causative misconduct occurred in Scotland, rather than in Frankfurt or London, Scotland would
undoubtably been the “locus of the tort” and may have had enough of an interest in the action to have its
law applied in aNew Y ork suit by an Ohio resdent. The fact that the causative misconduct occurred
elsawhere led the court to dide the “last necessary event” test, and return to aform of interest

baancing, asin AroChem. Compare Pescatore v. Pan American World Airway, Inc., 97 F.3d at 14

with AroChem Internationd v. Buirkle, 968 F.2d at 271. It assumed that either the domiciliary of the

defendant (New Y ork) or of the plaintiff (Ohio) would have the most significant interests in gpplying

their respective wrongful deeth statutes.
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Second, assessing causative misconduct is an important component of interest inquiry involving
conduct regulation. In Champlain, the court used evidence of causative misconduct in Kansasto find
that Kansas, and not New Y ork(where the airline crashed) was the “locus of thetort.” A number of
commentators have suggested that place of the conduct (when injury occursin a different sate) may
have a greater bearing in determining what law to gpply. See, e.q., Thomas E. Willging, Mass Torts

Problems and Proposals, Federd Judicid Center 97 (January 1999) (‘ In mass torts settings, the only

jurisdiction with an interest that could be recognized as gpplicable to a group of plaintiffs from multiple

gates will be the law of the place of conduct”); see dso Robert A. Sedler, The Complex Litigation

Project’s Proposal for Federaly-Mandated Choice of Law in Mass Torts. Another Assault on State

Sovereignty, 54 La. L. Rev. 1085, 1100-1102 (1994); American Law Indituter Complex Litigation:

Statutory Recommendations And Anadysis 8 6.01(d)(4) (“In dl other cases, the law of the State where

the conduct causing the injury occurred governs’).

ii.  Products liability

In the products ligbility line of conflicts cases, causative misconduct plays arole in pinpointing

what law to apply when mobile, transtory goods hurt people.  See Hadar v. Concordia Y acht

Builders, 886 F.Supp. 1082, 1094 (S.D.N.Y. 1995); Carlenstolpe v. Merck & Co., 638 F.Supp.

901, 910 (S.D.N.Y 1986). The fact patternsin these cases represent typical problems modern mass
torts pose for conflicts law. Generdly, the goods pass through, and are congtructed in multiple
jurigdictions. Moreover, plaintiffs and defendants hail from different states or countries-ultimately

requiring modification of boundary restrictions on choice of law.
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Carlendope involved a suit brought by a Swedish opera snger against a New Jersey based
drug manufacturer dleging that a hepatitis vaccing, HB-Vax, gave her disabling arthritis. See
Carlendope, 638 F.Supp. a 901. The defendant, self described as a “worldwide organization
engaged primarily in the business of discovering, developing, producing and marketing human and
animal hedth products’ was a New Jersey corporation which devel oped and produced HB Vax
through a Pennsylvania based subsidiary. In deciding to apply Pennsylvanialaw, the court followed an
andyss cdling for adeparture from lex loci principles.

Under New Y ork law, in a Situation where the place of the aleged wrongful behavior and the

place of theinjury are different, the place of the wrong is defined as the place of the injury.

Thus, in the present case, dtrictly speaking, the place of the wrong is Sweden, where the

plaintiff was injured, while Pennsylvaniais merely the place of the tortious act. The underlying

New Y ork state rationale, however, as articulated in Schultz, for gpplying the law of the place

of the tort where conduct regulating rules are concerned, mandate that Pennsylvania and not
Swedish law gpply here. (Citations omitted.)

Id at 910.

The Schultz rationale, the court reasoned, derived from the interest of the “locus jurisdiction ...

in protecting the reasonable expectations’ of the parties who relied on its law to govern their conduct.
Id. This“fundamentd rationd€’ respecting ajurisdiction’s interest in affecting behavior applied to the
place of the wrong—that is where the * defendant’ s dlegedly wrongful behavior has occurred rather than
the place of injury.” 1d. Under thisinterest analys's, Pennsylvanialaw, the site of development and
manufacture of the vaccine, controlled.

In Hadar, the purchaser of ayacht sued when two incompatible substances, epoxy resin and
ped ply, were gpplied to the deck, causing delamination. See Hadar, 886 F.Supp. at 1086-87. The

epoxy resin was manufactured in Washington state and the ped ply in North Caroling; the substances
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were combined in Massachusetts, the plaintiff and yacht were in New Y ork; the defendants were in
Massachusetts, New Hampshire, Rhode Idand, and North Carolina. 1d at 1093. The yacht was
ddivered to the plaintiff in New York in May 1989; but late in the summer of 1990, in New York, he
noticed a*“print through” of the hull, and had the boat repainted. 1d at 1087. In 1990, the plaintiff in
New Y ork noticed another flaw, which he characterized as ddlamination.

The court announced that there were no “extraordinary” circumstances demanding a departure
from the traditiond rule. Id at 1093-1094. It gpplied the“lex loci delicti,” while recognizing that a
products liability case involving mobile products may pose extraordinary circumstances, requiring
goplication of the place of manufacture-asin Carlendope. 1d. Liketheair-crash cases beforeit, the
court did not gpply the law of the site of the injury—which in this case would presumably have been
New York. Instead, the court seemed to gpply the law where the causative misconduct took place,
that is where the two products were combined—-in Massachusetts. 1d. The court reasoned—without
explicitly departing from traditiona analyss—that Massachusetts had the gregter interest than the state of
manufacture in the safety of this product. Massachusetts was the Ste where the eements were
combined and the resdence of two of the defendants. (Massachusetts might have been characterized as
the place of “manufacture’ of a deeterious product conssting of combined dements made el sawhere.)

Babcock remains the backdrop of New Y ork conflicts jurisprudence-binding on this court
under Klaxon-when specific rules fail to accommodate modern case redlities. The use of goods
shipped and marketed interstate, and the possibility of extraterritorial causative misconduct, diminishes
the utility of traditiond emphasis courts have placed on the “place of injury” when determining the locus

of asmpletort.
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3. Hidory

A rule gpplying New York law in theingtant case, rather than the laws of dl the States
individudly to people injured al over the country finds support in the history of conflictslaw. The past
has yielded arich accumulation of ideas, which informs present theory and practice in New Y ork and

elsawhere. W. Reesg, et d., Cases and Materids on the Conflict of Laws 3 (9th ed. 1990). Conflicts

cases arise because law making bodies of various jurisdictions see the world differently; if the law were
uniform in al jurisdictions there would be no conflict. Two sdient concerns undergird conflicts
andysis-concepts of sovereignty (how to respect policy determinations of different jurisdictions) and
fairness (how to decide casesin ways that make good sense and do not violate the parties ability to
prosecute and defend the action effectively). Touching briefly on how changing notions of sovereignty
and fairness have effected choice of law decisonsillustrates why applying New Y ork law to some, but

not al, issuesin the instant case is both consistent with past approaches and gppropriate.

a  Antiquity

What has long been sought is a lingua franca of the law that permits the courts of different states
to respect each other’s persons and policies, while fairly and effectively resolving private disputes.
Alwaysthereisthe hovering Tower of Babel spectre. See Geness 11: 2-9. As Professor Juenger and
his colleagues have demondrated, a perfect formulafor tranamuting legd diveraty into equivaence

continues to eude both savants and practitioners. See, e.g., Friedrich Juenger, Choice of Law and

Multigtate Justice (1993).

Asearly asfourth century B.C.E., when Greek city states came into their prime and trade was
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active in the eastern Mediterranean, a“ private internationd law” emerged. |d. Rather than choose
between different jurisdictiond laws of individua city states, Greek courts usudly gpplied the lex fori
(law of the forum). Id. a 7. Nevertheless, the Greek system concurrently was able to develop a body
of common law that rested on shared principles and common custom. |d. Choice of law issueswerein
part dleviated because the Greeks gave greater weight to fairness concerns, than to the sovereignty of
theindividua dates. Id a 7-8. In addition, treaties between city states created substantive rules
applicable to disputes between citizens. Some cases, because of their inherent international scope,
warranted the gpplication of asingle set of principles. As an Athenian spesker once asked rhetoricdly,
“Are not the laws of justice concerning mercantile casesthe samefor dl of us?’ Id at 7.

Like the Greeks, the Romans never developed aforma system of choice of law rules. As
Roman merchants traveled abroad and foreigners did businessin Rome, overly formdidtic locd laws
became too burdensome for the changing times. Specid praetors were empowered to deal with
litigation involving non-citizens. Relying on informed legd intuition, Greek legd principles and the notion
of bona fides, the praetor created a body of norms, aius gentium, more flexible and functiond than
locdl civil law. 1d. at 8-10.

In summary the Greeks and Romans gpproached legd issues posed as aresult of internationa
travel, trade and contracts Smilarly. Instead of rdying entirely on the differing laws of various
jurisdictions, they created abody of law that accorded judges freedom to find fair solutions that,
dthough locd in origin, were internationd in import. When baancing between sovereignty interestsin
gpplying loca law and producing just outcomes, Greece and Rome arguably placed more emphasis on
farness by developing a body of flexible principles governed by specidized judges. See Symeon C.
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Symeonides, Private International Law at the End of the 20th Century: Progress or Regress?, General

Report, XVth International Congress of Comparative Law, Bristol, England (1998) (“Thus, the first
ingtinct of the legd mind when confronted with multi-gate private law dispute was one of compromise,
rather than choice, ecclecticiam rather than al or nothing, ‘materid justice rather than ‘ conflicts
justice”). Inasense, Roman world suzerainty has now been supplanted by a single integrated globa
world of interrelated private production and consumption, suggesting the need for an approach not
unlike thet of the ancients.

b. MiddleAges

The beginning of conflicts of laws, aswe know it, may be traced to the twelfth century.

See generdly Friedrich Juenger, The Need For a Comparative Approach To Choice of Law Analysss,

73 Tul.L. Rev. 1309, 1319 (1999). The politica redlities of Upper Italy, where these efforts began,
explain scholagtic interest in the subject. Itdian city Sates cherished their sovereignty and
independence, each having its own judiciary and locd laws. Living in medievad universty towns,
scholastics were acutely aware of the politica importance of local government and inevitably directed
their attention to the problem of whether alocd statute could and should be applied to foreign based
facts. The concept that multistate problems required a choice between competing laws marked a
departure from Roman ius gentium. Although origindly some scholars suggested a solution smilar to
generd Roman principles-by goplying the fairest and most useful law—many tackled the problemina
conceptudigt, rather than aresults-oriented fashion. Instead of looking for substantive solutions,
academics and jurists emphasized territoridity—the persond link between a sate and its citizens.

Accordingly, they discussed whether loca statutes could be applied to citizens abroad, or whether
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foreign citizens within the region were bound by locd laws. This “unilaterd” gpproach focused directly
on the content of conflicting state laws and tried delineated spheres of operation on the basis of

underlying legidative intent. See Friedrich Juenger, Choice of Law And Multistate Justice 14-15

(1993).

c. EndlishLaw

England' s conflicts laws have been deemed by some to reflect an arrested devel opment.
See genardly id a 22. The centralization of power in the king and the establishment of acommon law
limited conflicting lawsingde the country once medievd courts were curtaled. See, eq., Jluis
Goebel, Jr., Cases and Materids on the Development of Legd Inditutions 131 (7th.Ed. 1946). Early
principles of venue kept internationa conflicts cases out of the courts, largely because trid required a
jury of the vicinage. In time, English courts developed an interesting form of lex fori, and applied its
own law to foreign disputes by adopting legd fictions. Courts would generdly assume that foreign acts

amply occurred in England. See Friedrick Juenger, Choice of Law and Multistate Jugtice, supra at 22

(ating Ward' s Case, 82 Eng. Rep. 245, 246 (K.B. 1625) (“[W]e shdl take it that Hamburg isin
London in order to maintain the action which otherwise would be outside our jurisdiction. And while
we know the date to be at Hamburg beyond the seg, as judges we do not take notice that it is beyond
the sea”)). Because the common law was generally unsuited to cope with international transactions,
gpecid courts, asin Greece and Rome, were granted jurisdiction to ded with maritime and commercia
cases. These courts gpplied a common European lex mercatoria; here, judges, like the praetors,

drew on sources scattered over time and space-such as the ancient sealaw of Rhodes or the Consolat
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deMar. Idat 23-24. Thus, England was an odd blend of both sovereign specific and fairness specific

conflictslaws. 1d. at 24-27.

d. TheNineteenth Century and Early American Conflicts Law

The United States presents specid problems because every state is a nation for purposes
of choice of law andysis, but it isaso apart of aunified socid and technological sysem. Somewhat
uniform common law amdliorated the problem by avoiding many conflicts.

In the nineteenth century, “gatutis” and forum centered gpproaches were displaced by multi-
laterdist choice of law rulesthat till animate our conflicts law. See Friedrich K. Juenger, How Do You

Rate A Century ?, 37 Willamette L. Rev. 89, 91 (2000). The leading principles of this new school

were expressed in the writings of Friedrich Carl von Savigny in Germany and the scholarly

commentaries of Justice Story. See generdly Friedrich Juenger, The Need For a Comparative

Approach To Choice of Law Analyss, 73 Tul.L.Rev. 1309, 1319-1321 (1999). Rather than focusing

on the conflicting laws and attempting to ascertain their spatid reach, Savigny focused on categories of
disputes-ike torts or contracts-and then sought to identify the state in which each relationship had its
“seat” or inwhich legidaive jurisdiction “belonged.” 1d. at 1317. Theresult of this approach, and the
efforts of Jugtice Story herein the United States, placed foreign law on par with forum law regardless of
whether a state had expressed a“wish” to apply its law and regardiess of the law’ s content. Symeon C.
Symeonedies, Reflections on American Choice of Law at the Dawn of the 21s Century, 37 Willamette
L. Rev. at 18.

Although increasing indugtridization and mass trandt networks raised the potentid for interstate
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disputes, some states were fairly closed and insular in attitude and outlook. See generdly Harold P.

Southerland, Sovereignty, Vaue Judgments, and Choice of Law, 38 Brandeis L.J. 451, 465 (2000).

The civil war ill lived on in memory serving as areminder of the economic and culturd differences
between the sates. Story’ s framework for multilateral “comity” and von Savigny’ s concepts of
“decisond harmony” fit well in adeveloping American mind-set that placed increasng importance on
sovereignty, and equated fair results with neutral and predictable outcomes between states. Cf. Harold

L. Korn, The Development of Judicid Jurisdiction in the United States. Part |, 65 Brooklyn L. Rev.

935, 937-953 (1999) (jurisdiction based on sovereignty limits established in the nineteenth century and

under increasing dress in the twenty-first). But see William S. Dodge, Extraterritoridity and Conflict of

Laws Theory: An Argument for Judicid Unilaterdism, 39 Harv. Int’| L.J. 101 (1998) (application of

federa statutesto internationd transactionsin antitrust matters). See, e.g., United Statesv. Aluminum

Co. of Am., 148 F.2d 416, 444 (2d. Cir. 1945).
The basic gpproach to conflicts law in the United States pardleled European devel opments well

into the Twentieth Century. Symeon C. Symeonedies, Reflections on American Choice of Law & the

Dawn of the 21« Century, 37 Willamette L. Rev. 1, 18-19 (2000). At least in theory, foreign law was
consdered to have the same claim to gpplication aslocd law. Whether one or the other controlled
depended on neutrd, objective criteriathat paid no attention to the content of substantiverules. The
primary god was to preserve comity and prevent forum shopping by ensuring that the same rules of
decison governed agiven lega transaction, wherever it was litigated. See generdly Friedrich Juenger,

Choice of Law and Multigate Judtice, supraat 29-47. This gpproach was enshrined in the 1934 First

Regtatement of Conflicts, which advocated hard and fast choice of law rules “premised on the principle
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that the last event necessary to create or change alegd reationship determines where aright vests” 2

J. Bedle, A Treatise on the Conflict of Laws 1288 (1935) (“It isimpossible for a plaintiff to recover in

tort unless he has been given by some law a cause of action in tort; and this cause of action can be
given only by the law of the place where the tort was committed. That is the place where the injurious
event occurs, and itslaw is the law therefore which gppliesto it.”).

e.  Current Choice of Law Theory in the United States

The vested rights theory was criticized for itsinflexibility. See generdly Korn, The Choice of

Law Revolution: A Critique, 83 Colum.L.Rev. 773 (1983); see a0 Harold P. Southerland,

Sovereignty, Vaue Judgments, and Choice of Law, supra, at 470-471 (failure was not so much the

Firg Restatements theory as much as notions of fairness and sovereignty themsdalves).  The Greet
Depression, combined with two World Wars brought increased power to our centra government.
Pressing problems of the “erawere nationd in scope” 1d. a 472. Indudtridization, the eectrification
of the nation, the mass production of goods and their marketing and advertisng on anationa scale,
telephones, radios, wire services, and the automobile made the nation seem smaller and more closely

knit. Compare Pennoyer v. Neff, 95 U.S. 714 (1877) with Hess v. Pawlowski, 274 U.S. 352 (1927)

(sustaining the condtitutiondity of a substituted service statute designed to cope with automobile

accidents by out of gate defendants); see also Harold L. Korn, The Development of Judicid

Jurigdiction in the United States Part |, 65 Brooklyn L. Rev. at 938-947. This development

corresponded with a much diminished sense of importance of state linesthat divided people. In the
more mobile climate of the Twentieth Century, courts asked themsalves whether the results dictated by

theinflexible rules of ate territoridity retained their past dtraction. See, e.g., Part [11 A 1, supra; see
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aso Babcock v. Jackson 12N.Y.2d at 481 (“First, by onerationae or another, they rejected the

inexorable gpplication of the law of the place of the tort where that place has no reasonable or relevant
interest in the particular issue involved. And, second, in each of these cases the courts, after examining
the particular circumstances presented, gpplied the law of some jurisdiction other than the place of the
tort because it had a more compelling interest in the application of itslaw to the legd issueinvolved.”).

Disllusonment with atraditional mechanical framework produced innovative exceptions. A
tort action might be “characterized as one in contract; an issue usudly thought as substantive might be
labeled procedurad”; and the public policy exception wasincreasingly used to justify denying

enforcement of another state’ s law. See Harold P. Southerland, Sovereignty, Vdue Judogments, and

Choice of Law, supra, a 471. The “Twentieth Century was a dangerous place, and the decisions

began to reflect aredigtic gpprasa of what it meant to livein ahighly industridized and technologically
advanced society.” Id. at 473-474. Mot of the escape devices were applied when suits were brought
in states favoring recovery, both the plaintiff and defendant were resdents of the state, and when the
place of injury was essentidly fortuitous. 1d. at 478. The discontent was most evident in the area of
persond injury. But perhaps of even greater Sgnificance was the fact that the combination of factors
suggested that the sovereign interests of a particular state might be less important than reaching afar
and just result.

These developments in turn led to the already described Babcock revolution in New York, and
through the United States. See Part 111 A 1 & 2, supra. Most current gpproaches underscore two
basic premises of interest andysis 1) the notion that states have an interest in the outcome of multi-state

private law disputes, and 2) that these interests should be taken into account, together with other
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factors, in resolving these conflicts. Symon Symeonides, Reflections on American Choice of Law éat the
dawn of The 21« Century, supra, at 21.

In some ways, asthis brief and necessarily superficid historicd overview illugrates, current
changes mark areturn to principles of flexibility and policy evauations that date back to antiquity. In
particular, three basic historical trends are pertinent to the case a hand: 1) notions of individud justice
have trumped sovereign interests in affairs that by their nature have a supranationa scope; 2) the unique
nature of some cases demand flexibility and comparison of dterndtive results achieved by applying
different laws, and 3) the changing forms of persond injury in the Twentieth Century, due to increased
mobility of goods, people, and information, may impose strong pressures on conflicts norms, and
demand areturn to interest based solutions in some cases.

The history of American and European conflict systems reflect a continuing struggle to obtain
equilibrium between certainty and flexibility. Even Professor Bedle, who drafted the origind
Regtatement, admitted this sometimes cycdlica movement of conflicts law:

The whole history ... of law isthe history of dternate efforts to render the law more certain and

to render it moreflexible ... [T]o aperiod of gtrict law, where the one purpose of the law isto

Secure exactness and certainty, succeeds aperiod of equity and naturd law in which the

purposeisto infuse law with an eement of justice and moraity and therefore to temper the

exactness of the drict law with aflexibility that may enable it to perform its function more justly.

Thisin turn is succeeded by a period of maturity in which the flexibility of the period of equity

and naturd law isto a degree restrained by legalizing the broadness of equitable relief and

bringing that too under precepts conssting of standards and principles so asto make it more
certan ... Thisin turn isfollowed by a period in which again the free adminidration of law is
emphasized; a period in which we now live, where the rules and principles of law cause

impatience if too fixed in their gpplication and a desire exigs to individudize their operation.

Joseph H Bedle, 1 A Treatise on the Conflict of Laws, 50 (1935).
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4.,  Scholarship, comparative satutory law, and precedent in complex litigation

Recent scholarship and precedent suggests that the whed has turned to a* period of equity and
natura law” with regard to modern, complex tort problems. Most modern scholarship concludes that
choice of law rules can, and should, lead to the gpplication of either afew date laws, asingle date law,
federd common law, nationa consensus law, or abandoning Klaxon analyss dtogether in complex

litigation. See, eg., Ryan Patrick Phair, Resolving the Choice of Law Problem in Rule 23(b)(3)

Nationwide Class Actions, 67 U. Chi. L. Rev. 835 (2000) (advancing the viahility of alimited number

of subclasses or gpplication of asingle Sate law); Larry Kramer, Choice of Law in Complex Litigation,

71N.Y.U. L. Rev. 547 (1996) (while acknowledging that most scholars prefer one law, proposing

manageable subclasses among smdl groups of differing date laws); Mary J. Davis, Toward a Proper

Role For Mass Tort Class Actions, 77 Or. L. Rev. 157 (1998) (*A thoughtful reasoned andlysis of a

class action involving damants from al states could legitimatdly result in gpplying the law of the
defendant’ s home State to determine liability for conduct-based claims such as fraudulent
misrepresentation or negligence’); James A.R. Nafzinger, Choice of Law in Air Disaster Cases.

Complex Litigation Rules and the Common Law, 54 La. L. Rev. 1001, 1013 (1994) (forum shopping

concerns have crested consensus in favor of gpplying same body of rulesto govern dl issuesin sngle

case); American Law Inditute, Complex Litigation Project § 6.01 comment a, at 398-399 (desirability

of goplying law of Sngle saeto particular issue that is common to dl clams); Friedrich K. Juenger,

Mass Disasters and the Conflict of Laws, 1989 ULIII. L. Rev. 105, 126 (in choosing the applicable rule

for any issue in mass disaster casg, it is preferable to frame an dternative reference position that favors

goplication of better substantive rule that can be expected to produce decision-making rules Smilar to
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nationa consensus law).

While some scholars rgect flexible and nuanced solutions for new problems, the commentary
regarding complex litigation and choice of law more than hints that answers aside from the lex loci
ddicti rule are gpplicable under New Y ork law for a case of Tobacco's complexity, magnitude and

public import. See, e.q., Larry Kramer, Choice of Law in Complex Litigation, 71 N.Y.U. L. Rev. 547

(1996)(chdlenging the " consensus, at leadt, that ordinary choice-of-law practices should yield in suits
consolidating large numbers of claims and that courts should gpply asingle law in such cases”).

This trend gppears in European “private internationd law systems’ of conflicts aswell. Modern
conflicts codifications abroad contain explicit escape clauses that authorize the court to deviate from
certain and predictable rules when these kinds of contingencies are present. See generdly Symeon

Symeonides Private Internationd Law At The End of the Twentieth Century (1998); see e.g.. Janfu

Chen, Audtrdian Private International Law at the End of the 20" Century: Progress or Regress (1998)

(Augrdian courts have, through manipulation of classfication techniques, made direct choice of the

most desirable law or result); Joseph Lookofsky, Danish Private Internationd Law at the End of the

20" Century: Progress or Regress 147, 158-159 (1998) (reaching the same conclusion with regard to

Scandinavian courts and attributing it to “ Scandinavian Redlism”). Codified private internationa
systems are ingtructive because while they have been adopted throughout Europe as mainstays of the
traditiond view on conflicts problems, they often officidly sanction the pursuit of materid justicein the

choice of law process. See Symeon Symeonides, Reflections on American Conflicts of Law At The

Dawn of the 21% Century, 37 Willamette L. Rev. at 72 (“[A]s centuries of codification experience

demondtrates, the decison to adopt statutory rules need not result in outlawing judicia discretion. New
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codifications, more than old ones, are replete with examples of express legidative grants of judicid
discretion”). For products liability conflictsin particular, the Swiss, the Itdian, and Quebec
codifications dlow the plaintiff to choose from among the laws of: (a) the tortfeasor’ s place of business
or habitua residence or (b) subject to proviso, the place in which the product was acquired. 1d. at 66.
The existence of these rules demongtrates that even codified conflicts law systems are cagpable of

making adjustments when necessary. Friedrich K. Juenger, Choice of Law and Multi-gate Justice 8-

10 (1993) (the existence of so many result-oriented choice of law rules * contradicts the proposition that
our disciplineisvaue freg”). Such flexibility and adjusments to choice of law are ructurdly and
philosophicaly easer in uncodified systems like New Y ork.

More open approaches to jurisdiction support more pliant parallel choice of law standards.

Cf. “Article 14 Multiple Defendants,”_Prdiminary Draft on Jurisdiction and Foreign Judgmentsin Civil

and Commercid Matters (October 30, 1999) (dealing with jurisdiction but having an indirect effect on

choice of law; “A plantiff bringing an action againg a defendant in a court of the state in which that
defendant is habitualy aresident may aso proceed in that court againgt other defendants not habitualy
resdent in that state”’ under specified conditions designed to achieve an effective resolution of a

complex dispute). See dso, eq., Inre DES Cases, 789 F. Supp. 548 (E.D.N.Y. 1992) (jurisdiction

based on notions of fairness and due process rather than politica boundaries in mass tort cases);

see generdly Harold L. Korn, The Development of Judicid Jurisdiction in the United States. Part |, 65

Brooklyn L. Rev. 935 (1999) (same).
Judicid preference for materid justice in conflicts cases has grown in common law as courts

have moved further from vested rights thinking. See James A.R. Nafzinger, Making Choices of Law
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Together, 37 Willamette L.Rev. 207, 209-210 (2000). In many single accident mass disasters, courts

have been influenced by the new scholarship. See, e.q., In re Air Crash Disaster Near Chicago, Ill. on

May 25, 1979, 644 F.2d 594, 616 (7th Cir. 1981) (using "most sgnificant rdationship” test to judtify
goplication of lllinoislaw on punitive damages and smoothing over minor differences in various relevant

date laws); In re Disaster at Detroit Metro. Airport on August 16, 1987, 750 F. Supp. 793, 795 (E.D.

Mich. 1989) (applying law of Cdiforniato product liability dams and law of Michigan to al damage

clams except thosefiled in Cdifornia); In re Air Crash Disagter at Stapleton Int'l Airport, Denver,

Colo., on November 15, 1987, 720 F. Supp. 1445, 1447 (D. Colo. 1988) (finding that Texas had

most sgnificant relationship to punitive damage clams); In re Paris Air Crash of March 3, 1974, 399 F.

Supp. 732, 749 (C.D. C4d. 1975) (applying Cdifornialaw where there was no showing of greater or
equd interest of foreign state to gpply its own law); see dso James A.R. Nafziger, Choice of Law in

Air Disagter Cases, Complex Litigation Rules and the Common Law, supra, at 1015-84 (describing

andyss and result in 62 cases decided between 1975 and 1993 which support use of singlelaw in
mass tort cases).

The pursuit of justice in these cases is not free of cost inits sacrifice of predictability and ease of
goplication. New Y ork law has recognized that appropriate constraints on the exercise of judicid
discretion are useful in ordering cases. The unique characteristics of the Tobacco case-the globd fraud
concerning the risks of highly mohbile products, with huge, long term consequences for public
hedth—-presents a problem where “rules and principles of law cause impatience if too fixed in ther

gpplication.” Joseph H Beale, 1 A Tresdtise on the Conflict of Laws, 50 (1935)

Under therules of Klaxon, this court is bound to analyze issues consstent with New Y ork

48



conflicts of laws. 1t must predict how the New Y ork Court of Appeals would view the matter.

Because the New Y ork Court of Appedls has never directly spoken to conflicts decisonsin massve
class actions, courts are left to assess trends in New Y ork law, history, and current scholarship to reach
a“jug, far, and logicd result.” While New Y ork has fashioned some rules to lend uniformity to
conflicts andyssin generd, these rules do not contemplate a complex fact pattern such asthis one.
Thisarea of the law in New York is still cooking. Under these circumstances, courts are required to

return to the fundamentd rule of New Y ork, the Babcock interest andyss.

B. Conditutiond Limits

Reying on Shutts, defendants argue that New Y ork must have a significant contact or
sgnificant aggregation of contacts to the clams asserted by “each member of the plaintiff class’ to
ensure that the choice of that state's law is not arbitrary or unfair. They assert that, even assuming that
defendants did substantid business in the forum state and operated a nationd fraud from the forum state
does not permit its courts to goply forum law to individud transactions that are themselves not clearly
unconnected to the state. Shutts, however, has not been read so narrowly.

While conducting business and owning property did not congtitute sgnificant contacts in Shutts,
the Court has never articulated the exact nature of the contacts that would be sufficient. Casesthat
have fleshed out the kinds of contacts sufficient to gpply asingle law are not dissmilar from the present

one. See, e.q., Gruber v Price Waterhouse, 117 F.R.D. 75, 82 (E. D. P.A. 1987) (finding selection of

forum law condtitutiond in securities litigation where defendant Price Waterhouse maintained its

principle place of businessin the forum and auditing and financia statement preparation occurred there);
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In re ORFA Securities Litigation, 654 F. Supp. 1449 (D. N.J. 1987) (applying New Jersey law to the

class where defendant's principle place of busness was New Jersey and aleged misrepresentations

originated there); In re Activison Securities Litigation, 621 F. Supp. 415, 430-31 (N.D. Cal. 1985)

(sdecting Cdifornialaw to govern aclass where Activison maintained its principle place of busnessin
the state, issued securities in the state, and the purchasers acceptances were directed at the state); In re

Lilco Securities Litigation, 111 F.R.D. 663, 670 (E.D.N.Y. 1986) (“Without doubt, Shutts does not

require us to apply the law of each state in which the plaintiffs resde nor doesit prohibit the application

of one state’ slaw to al plaintiffs, regardless of resdence’); but see In re Ford Motor Co Bronco 11

Product Lishility Litigetion, 177 F.R.D. 360, 369-71 (E.D. La. 1997) (Shutts test was not satisfied by

plaintiff's attempt to gpply Michigan law to a nationwide class on the grounds that defendant Ford has
its principle place of businessin Michigan and design decisons were made there). A Cdifornia

appellate court has even held it reversible error to fal to consder the possihility of asingle governing

law on amotion for class certification. See Clotherigger Inc v. GTE Corp., 191 Cal. App. 3d. 605
(1987).
The sgnificant contacts with New Y ork statein this case satisfy Due Process and Full Faith and

Credit under Shutts. The tobacco indusiry and present defendant activities underlying the litigation have

many connectionsto New York State. Philip Morris and Lorillard both have their principle places of
businessin New Y ork City, and both of these companies have been headquartered in New Y ork for

severd years. See Smon v. Philip Moarris, Inc., 86 F. Supp. 2d 95, 107 (E.D.N.Y. 2000).

Much of Tobacco's conduct took place in New Y ork, particularly the conduct reating to the

aleged tobacco conspiracy that led to plaintiffs damages. For example, the origind 1953 mesting at
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which the mgor companies agreed to pursue a public relaions program in reaction to a hedth scare
took place at the Plaza Hotdl in New York City. See Plantiffs Proffer a 19. H&K, the firm retained
to develop the public relations program, isaNew Y ork corporation with its principle place of busness
in New York. See Smon, 86 F. Supp. 2d a 107. One of H&K’sinitial recommendations to the
industry was to establish a subcommittee of chief executives resident in New York. See Paintiffs
Proffer at 21.

All sx mgor tobacco companies joined together to form TIRC and later TI. CTR (formerly
TIRC) and TI were both incorporated in New York. See Smon, 86 F. Supp. 2d at 107. “CTR’s
officesin New Y ork City generated critical data with which to dispute and deflect attention from the
evidence linking smoking to lung cancer, heart disease and other illnesses” |d. These entities were
dlegedly at the center of the fraud aleged.

The tobacco industry aso had business and legdl tiesto New York. Some of BAT's mgor
investors have been based in New Y ork, including Oppenheimer Capitd Management, Chancellor
Capita Management, and Manufacturers Hanover Trust. Seeid. a 100. Some industry lawyers were
aso based in New York. “IM & F, thelaw firm which ... played an important rolein CTR “ specid
projects islocated in New York City.” Id. at 107.

Findly, subgtantiad amounts of cigarettes are sold in New York. For example, B&W hasan
18% share of the American market. “While the percentage of these profits ultimately traceable to New
York isunclear, B& W’ s strong market presence and the size of the New Y ork population strongly
support the inference of substantia New Y ork cigarette sales roughly proportiona to the percentage of

New Y ork resdentsin the total United States population — somewhere in the neighborhood of seven
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percent.” Id. a 100. The same andyss can be gpplied to the other mgor tobacco companies and
Suggest a Sgnificant aggregation of contacts sufficient to satisfy the Condtitution.
C. Interest Andyss
1.  New York'sConflict of Law Principles
A court isfree to bypass the choice of law andlysis and apply New Y ork law in the absence of

amateria conflict. See Curley v. AMR Corp., 153 F.3d 5, 12 (2d Cir.1998) ("It isonly when it can

be said that thereis no actua conflict that New Y ork will dispense with a choice of lawv andyss™);

Diehl v. Ogorewac, 836 F.Supp. 88, 92 (E.D.N.Y.1993); see dso Barron v. For Motor Co. of

Canada, Ltd., 965 F.2d 195, 197 (7th. Cir. 1992) (“Before entangling itself in messy conflict of laws
andyss acourt ought to satisfy itsdlf that there actudly is a difference between the rlevant laws of the
different dates’). A materid conflict must have a Sgnificant possible effect on the outcome of thetrid in

order bring into play choice of law rules. In re Complaint of bankers Trust Co.,752 F.2d 874 (3d. Cir.

1984). Faintiffs core theory sounds in fraudulent concealment. Since Smon Il is anationwide class,
the interests of dl 50 tates laws are implicated. Some of these laws conflict with New Y ork’ s-though

the degree of difference can be overstated. Ci. In re Air Crash Near Chicago, lllinois on May 25,

1979, 644 F.2d 594 (7™ Cir. 1981) (interpreting various State |aws as essentialy the same as that of

forum state); Friedrich K. Juenger, Mass Disagters and the Conflict of Laws, 1989 U. Ill. L. Rev. 105,

123, 124 (1989).
Saelavs dements of aclam for fraudulent conced ment, while not uniform in dl Sates, share
many aitributes. See Restatement (Second) of Torts, 88 550, 551. A plaintiff must prove that: (1) the

defendant had a duty to disclose; (2) the defendant suppressed materid facts; (3) the suppression
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induced the plaintiff to act or to refrain from acting; and 4) the plaintiff suffered damages as a proximate

result of the defendants conduct. See In re Prudentia Insurance, 148 F.3d 315 (3" Cir. 1998)

(“damsfor fraud are “ subgantidly smilar and any differencesfdl into alimited number of predictable
patterns’); In re Cordis, 1992 WL 754061 at 14 (“ Although there are differences in the standards
which govern ... fraud, the smilarities outweigh the differences’).

There are some variations. At least three dternative predicates create a duty to disclose:
superior knowledge, partia disclosure, and fraudulent concealment. See dso Cdifornia Jury
Ingtructions (BAJ 12.36) (requiring duty to disclose); Georgia Pattern Jury ingtructions (Chapter X1V,
Sec. C) (same); Michigan Standard Jury ingtructions § 128.02 (same); Wisconsin Jury Instructions 8
2401 (same). Second, jurisdictions split over whether reliance is determined objectively or subjectively.
Alaska, Michigan and Missssppi require that a plaintiff only prove that he or she relied on the
misrepresentation. Georgia, Colorado, Cdifornia, the Digtrict of Columbia, Illinois, Alabamaand
Maine aso impose the more objective sandard-ustifiable reliance.

Given the possibility of some actud conflict between the New York law of fraudulent
concealment and that of some other state versons of this cause of action, a conflicts determination is
cdled for.

2. New York'sInterests in the Instant Dispute

As dready established, the parties domiciles and the “locus of the tort” are usudly the
most sgnificant contacts, for purposes of evauating the relative strength of state interestsin ordinary
tort cases. See Schultz, 65 N.Y.2d at 197; Part I11 A 1 & 2, supra. Plantiffs are domiciled around the

country, and have been dlegedly harmed throughout the nation. Defendants are domiciled in New

53



Y ork, North Carolina, and Kentucky. Theinjuries resulting from tobacco smoking stretches over tens
of years and concerns a highly portable product. Y e, arguably, the gravamen of defendants
misconduct alegedly occurred in New York. Ananayssof New Y ork interests needs to be set
agang interests those of other jurisdictions.

The three reasons most often urged in support of gpplying the law of the forum-locusin cases
such asthe one before us are: (1) to protect medical creditors who provided servicesto injured parties,
(2) to prevent injured tort victims from becoming wards in the locus state, and (3) to deter future
tortfeasors in the locus state. Schultz, 465, N.Y.2d 189, 200, 91 N.Y.S.2d 90. New Y ork, along with
the other states, shares an interest in these first two factors. As the evidence proffered by the plaintiffs
illustrate, approximately 150,000 United States residents die each year from lung cancer, and
“egtablished medica science conclude that where primary lung cancer is found in a person who has a
least atwenty year history of smoking conventiond cigarette products,” smoking was a substantial
contributing factor. Thiswidespread crises has placed a substantial burden on al 50 states coffers and
medica services (which tend more and more to be national in scope). All share an interest in
determining how to compensate and protect their respective domiciliaries.

With regard to deterrence, New Y ork has an obvious and substantid interest in ensuring thet it
does not become either a base or ahaven for law breakers to wresk injury nationwide. See, eg.,
Bergeron, 100 F.Supp.2d at 170 (2000). Asdetalled in plaintiffs complaints and supporting
documents, substantia portions of Tobacco’s aleged conspiracy were orchestrated in New Y ork.

See, eq., Smonv. Philip Morris, Inc.,, 86 F.Supp.2d 95, 107 (E.D.N.Y.2000). CTR, whichwasa

magor vehicle for perpetuating the conspiracy, operated in New Y ork. A number of critical meetings of
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Tobacco representatives necessary to orchestrate the scheme allegedly occurred in New Y ork, and at
least two of the companies, Lorillard and Philip Morris, Inc., hav their principle places of busnessin
New York.

Pantiff's sate of resdence may dso have aregulaory interest in compensatory damages.

See, eq., In re Agent Orange Products Liahility Litigation, 580 F.Supp. 690, 705 (E.D.N.Y. 1984).

States that disallow or limit compensatory damages, just as those that disdlow punitive damages, are
more interested in controlling excessve liahility (or loss dlocation) than in punishing and deterring
conduct. Cf. Schultz, 65 N.Y.2d 189, 200 (finding locus of tortious conduct less important because
rule in conflict was loss dlocating, rather than conduct-regulating). In complex tort litigation,
jurisdictions with the strongest nexus to the offending conduct have the greatest interests in punishment
and deterrence. See ALI Complex Litigation: Statutory Recommendations and Andysis (choice of
law) 8§ 6.06, comment a. (genera rationde).

New Y ork’sinterest appears more sgnificant in this action than that of any single other Sate. It
has a greater interest in determining general compensatory liability issues snce, like punitive damages,
they may bear directly on the regulation of dangerous conduct within its borders. Cf. Russell J.

Weintraub, M ethods For Resolving Conflicts of law Problemsin Mass Tort Litigation, 1989

UL.III.L.Rev. 129 (1989) (“higher compensatory damages may aso punish and deter”); see, eq.,
American Law Inditute: Complex L itigation: Statutory Recommendations and Andyss (choice of Law)
8§ 6.01, comment a (“ state where the defendant acted clearly may have alegitimate interest in regulating
that conduct and in controlling defendant’ s potentid tort ligbility”); see, eq., Pescatore, 97 F.3d at 14

(“New York has an obviousinterest in regulating the extent to which New Y ork-corporations may be
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held liable for excessve or punitive damages).

The interests of other datesin this action are largdly limited: that their citizens be compensated
in line with their own policies, affirmative defenses, and caps on damages. Thisisa particularly telling
factor in the Tobacco litigation Snce the Attorney’ s Generd have dready jointly obtained compensation
for each of thar states, thus diluting each states digparate interest. See Nationd Association of the

Attorneys Generd, “Master Settlement Text,” Multistate Settlement With The Tobacco Industry

(visited Nov. 13, 2000)<http://www .tobacco.nevedu/Extralmultistate settlement.ntm>.

Moreover, differing sate interests will be lessimplicated in any conflict since the court
envisons tranderring to each plaintiffs home digtrict individua compensatory questions. Through the use
of depecage (Part |11 C 3, infra), each clamant will rely upon his or her own state law with regard to
criticd individud recovery issues.

Determining generd questions of liability under New Y ork law dovetalls wel with ensuring that
New York can enforce its own set of civil obligations amongst its own domiciliaries and serve asa
effective forum for determining injuries for its own (and others') citizens, who, without a centraized trid,

may be left without an effective remedy. Note, Mass Tort Jurisdiction and Choice of Law ina

Mutlinationd World Communicating by Extraterredria Satdllites, 37 Willamette L.Rev. 145, 153-154

(2000). The palicies undergirding Rule 23 —in providing an effective remedy for the injured — add one
more judtification for certifying a class under asingle New Y ork fraudulent conceslment claim. See,

e4g., In re Seagate Technologies Securities Litigation, 115 F.R.D 264, 271 (N.D.C.A.1987) (foreign

daesinterest in maintenance of Rule 23 class action may outweigh interest in the gpplication in the law

to its own resdents).
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Defendants assert that the suggestion that “the State where injured parties resde have an
interest in applying some entirdy unrelated sate'slaw” effectively turnsinterest andysis on its head.
They point particularly to Texas and Alabamawhich have dready barred the clams brought here. This
concern is largely negated, however, because Texas and Alabama statutes would still foreclose clams
under the split certification plan contemplated by the court. A sate’ s policy interest in dlowing
goplication of amilar rules of law and redressfor its citizens in another forum may outweigh an interest
in drict gopplication of its own law — particularly if the result isalack of an effective remedy for its

resdents. See Arthur T. von Mehren, Specid Substantive Rules for Multistate Problems. Their Role

and Sanificance in Contemporary Choice of Law Methodology, 88 Harv. L. Rev. 347, 367-369

(proposing conflicts be resolved more expediently through compromise of competing policies); Aaron

D. Twerks & Renee G. Mayer, Toward a Pragmatic Solution of Choice of Law Problems-At the

|nterface of Substance and Procedure, 74 Nw. U. L. Rev. 781, 793, 797, 799 (1979) (proposing that

aguest gatute conflict be resolved by dlowing the suit, but raising the standard of proof so that the
guest plantiff can recovery only if he proves ordinary negligence by clear and convincing evidence’);

Sanley E. Cox,_Subgtantive, Multilateral, and Unilateral Choice of Law Approaches, 37 Willamette L.

Rev. 171, 179 (2000) (suggesting these approaches work best in *mass disaster and consolidated or

classlitigation Stuations’); see, e.g., Platano v. Norm’'s Cadtle, Inc., 830 F.Supp. 796 (S.D.N.Y.

1993) (applying New Y ork Dramshop act to action arising from Connecticut accident caused by driver
who became intoxicated in New Y ork tavern, but awarding compensatory damages under
Connecticut’ s more generous standards so as to better effectuate the deterrence policy in New Y ork).

The overriding principle is that states have a broader concern with the protection of the welfare
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of their own citizens than in the gtrict gpplication of their own law. The differences between Sates are
unlike the differences between nations. People and goods move across state lines in the United States
with ease and rapidity. We have afraterna interest in the welfare of al Americans, whatever their Sate
of resdence. It isnot unthinkable that each state will be sympathetic to the needs of out-of-Sate
resdents, particularly when those needs are intertwined with those of its own citizens. Choice of law
decisons are made in part based on the interrdated “interstate judicid system’ sinterest in obtaining the

mogt efficient resolution of controverses.” World Wide V olkswagon Corp. v. Woodson, 444 U.S.

286, 292 (1980).

3. Depecage

Depecage recognizes that in asingle action different sates may have different degrees of
interests with respect to different operative facts. See Babcock, 12 N.Y.2d at 484 (“there is no reason
why dl issues arigng out of atort clam must be resolved by the same jurisdiction”). Under the doctrine
of depecage, different substantive issues in atort case may be resolved under the laws of different

gates where the choices influencing decisons differ. Plante v. American Honda Motor Co., Inc., 27

F.3d 731, 741 (1st Cir. 1994). It permits severance of datutes of limitations, questions of individud
causation, damages, and affirmative defensesin accordance with different states’ law, athough some

courts have seemed to limit depecage to separate causes of action only. See, eq., Plantev. American

Honda Motor Co., Inc., 27 F.3d at 741 (doctrine of depecage could apply one law to measure of

compensatory damages and another to substantive rules of liability); Babcock, 12 N.Y.2d at 485

(“Where the issue involves standards of conduct, it is more than likdly that it is the law of the place of
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the tort which will be controlling but the disposition of other issues must turn, as does the issue of
conduct itsdlf, on the law of the jurisdiction which has the strongest interest in the resolution of the
particular issue presented”); Schultz, 65 N.Y.2d at 195 (“relative interest of ... jurisdictionsin having

their laws gpply will depend on the particular tort issue in conflict of the casg’) (emphasis added);

Stanley E. Cox, Subgantive, Multilateral and Unilateral Choice of law Approaches, supra. (“[A] court

may apply depecage to the case, usng many jurisdictions’ laws to resolve many different pieces of the

cae’); but see Morgan Guaranty Trust Company of New Y ork v. Republic of Paua, 693 F.Supp.

1479, 1495 (S.D.N.Y. 1988) (depecage is not available for applying different laws to a cause of action
and affirmative defenses).
Applying the rules of different states to determine different issuesin the same action is

gppropriate in the ingant case. See Willis M. Reese, Depecage A Common Phenomenon In Choice

of Law, 73 Colum.L.Rev. 58 (1972). Its gpplication “(a) would result in the gpplication to each issue
of the rule of the state with the greatest concern in the determination of that issue, (b) would serve to
effectuate the purpose of each of the rules gpplied, and (c) would not disappoint the expectations of the
parties” 1d. a 60. When depecage is rdlied upon, New Y ork courts utilize the paramount interest test

to decide which law to apply to each of theissues. Hutner v. Greene, 734 F.2d 896 (1984).

Using depecage resultsin the resolution of “the issue [according] to the rule of the State with

the greatest concern. ” Reese, Depecage: A Common Phenomenon In Choice of Law, at 58; but see

Chrigtian L. Wilde, Depecage in the Choice of Tort Law, 41 So. Cdif. L. Rev. 329 (1968) (dangersin

goplying the doctrine). While New Y ork has a paramount interest in punishing and deterring

misconduct, other states have a concurrent interest in ensuring that their own citizens receive individud
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relief in line with their own compensatory scheme.
Applying depecage dso “ effectuates the purposes’ of conflicting rules. Reese, Depecage: A

Common Phenomenon In Choice of Law, at 58. States, like Texas and Alabama, which have barred

these types of actions have an interest in controlling excessive ligbility. The loss alocation purposes of
these rules may be furthered by applying these respective sate law rules to individud actionsin
transferee courts. Such an gpproach accords not only with New Y ork’s generd policy of applying the
rule of the domiciliary state when the purposes underlying the issue are loss dlocating, but arein line
with the nature of New Y ork’s borrowing statute for statute of limitations. See N.Y. C.P.L.R. § 202

(McKinney 1994); see dso Globa Financia Corp. v. Triarc Corporation, 93 N.Y.2d 525 (1999)

(statute of limitation of state where action accrued “[b]ecause ... the borrowing statute predate[s| the
Substantive choice of law ‘interest andlys's test used in tort cases ... and by the ‘grouping of contacts
or ‘center of gravity’ approach ... these choice of law andyss are ingpplicable to the question of
statutory construction presented by C.P.L.R. § 202").

Findly, applying depecage will not disgppoint the expectations of the parties. Differentia
trestment isnot arbitrary but, rather, the result of our federal system, which il generdly defersto state

tort law in deciding partiesrights. See Russell J. Weintraub, Methods For Resolving Conflict of Laws

Problemsin Mass Tort Litigation, supra (“It may well be that the state X limits on recovery are

anachronigtic, crue, or any other pgorative that may legp to an outraged mind; however, that isthe

business of state X’ s resdents and the X legidature.”); but see Reese, The Law Governing Airplane

Accidents, 39 Wash & Lee. L. Rev. 1303, 1306-7 (1982); df. In re Paris Air Crash, 399 F.Supp. 732

(C.D.CA. 1975)( the law of the place of manufacture, not that of the victims' residences, determines
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the measure of damagesin asuit againg airplane manufacturers).

D. Manageshility

Should the court of appedls for the Second Circuit reject the gpplication of New York law in
the way sketched in this memorandum, it could remand to determine the managesbility of Sate

subclasses to accommodeate the variations that do exist anong state laws. See, eg., In re Telectronics

Pacing Sys., Inc., 172 F.R.D. 271, 291-92 (S.D. Ohio 1997) (describing options court facesin conflict

of laws dass action determination to “(1)find that state law is sufficiently Smilar that asngle dassis
appropriate; (2) find that the state law varies so much that class certification is inappropriate; or (3) find
that state law variations can be categorized and then dividend into subclasses’). Use of subclassesto

make class actions more manageable isfair and routine. Alexander v. Centrafarm Group, 124 F.R.D.

178, 186 (N.D. Ill. 1988) (predicting that lack of variation among state fraud laws would produce few
individua questions and providing for individualized hearings or dteration of class certification); Inre

Computer Memories Sec. Litig., 111 F.R.D. 675, 686 & n.7 (N.D. Cd. 1986) (either Caifornialaw

would apply "across the board" or subclasses would be employed; otherwise, class could be decertified

or modifications could be made in structure of litigation); Inre Lilco Sec. Litig., 111 F.R.D. 663, 670

(E.D.N.Y. 1986) (doubting that differences in State lawvs were "so great as to preclude class trestment”

and providing for the use of subclassesif necessary); see, eg., Maywalt v. Parker & Pardey Petroleum

Co., 147 F.R.D. 51, 58 (S.D.N.Y. 1993) (discounting defendants "speculative forecast of difficulties’
with making choice-of-law determination and certifying provisondly on ground that subclasses can be
cregted). Plantiff’s “gopendix ‘H’"to its brief demondtrates the relative uniformity among fraudulent

conceament laws, materid differences are few. See, eq., Larry Kramer, Choice of Law in Complex
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Litigation, 71 N.Y.U. L. Rev. 547, 583 (1996) (“[T]here will never be 50 different substantive rules, or
even fifteen or ten. States tend to copy their laws from each other, and many useidenticd or virtudly
identica rules. In practice, the court will ssldom have to dedl with more than three or four

formulations’).

E. Summation

Defendants and their experts on tort and conflicts law have properly emphasized the many
nuances of differences, both substantively and procedurdly, in law from State to state. The court,
however, cannot ignore two fundamentas: 1) it is deding with human indtitutions thet, unlike the
exquisite machinery of atomic physicists with tolerances gpproaching zero, must interpret the law
reasonably, with some play initsjointsif it is effectively serve its protective role, and 2) it is responding
to acomplex nationwide fraud dlegedly created by defendants. The claim of the defendants that the
plaintiffs clams are too widespread to be dedt with effectively by the courts must be consdered in light
of the dlegationsthat it is defendants pervasive fraud that has led to the need for nationally applicable
remedies. The basic premise of law in this country remains that for every wrong there is aremedy, an
effective and redistic remedy.

Defendant’ s assert that the fact that thisis a nationwide class action cannot judtify atering or
modifying otherwise gpplicable choice of law rules. Choice of law is a substantive matter, adecison
that determines the nature and specific contours of aparty’ srights. The classaction isaso an
outgrowth of history and equity, that changes the red power and substantive baance of rights of those

whose clams are aggregated. Both the drafters and critics of Rule 23 perceive this, and it accounts for
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the political content that underlies some of the attacks made on class actions. See generdly Judith

Resnick, From Casesto Litigation 66-67 (May 1990) (contrast between substantial controversy that

greeted 1966 revisons of class action rule and absence of objections to consolidation pursuant to

Multidigtrict Litigation Act); Robert L Carter, The Federal Rules of Civil Procedure as a Vindicator of

Civil Rights, 137 U.Pa.L.Rev. 2179, 2184-2190 (1989). Although the New Y ork Court of Appeals
has never directly spoken to conflicts decisonsin massive class actions, trendsin New York law,
hitory, and current scholarship involving mass torts suggests that a“jug, fair, and logica result” under
Babcock will respect these equitable rights and considerations.

Interpreting applicable law in light of precedent and need, it gppears, preiminarily and
tentatively, thet it isthe unitary and subgtantive law of New Y ork and the unitary federa procedure that
will govern much of Smon 1. 1If, on gpped from an order certifying the class, the court of appedls of
this circuit or the New York Court of Appedls should disagree with the interpretation of conflict of laws
suggested in this memorandum, then, certification based upon smilarity of sate substantive law and its
classfication into areatively few types would probably permit certification on that bass. A remand for
reconsderation of the certification issue would then be appropriate in the conversation between the tria
and appellate courts encouraged by Rule 23(f) of the Federd Rules of Civil Procedure. Nationa

Asbestos Worker’'s Medical Fund v. Philip Morris, 71 F. Supp. 2d 139, 160 (E.D.N.Y. 1999).

V. CONCLUSION

The parties and magidtrate judge should attempt to prepare Smon |l for trid as soon as
practicable. Tobacco cases with set trid dates (see Part |1 C and F) shall proceed to trid as

scheduled. Application for tridsin other cases will be entertained.
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SO ORDERED.

JACK B. WEINSTEIN
SENIOR UNITED STATESDISTRICT JUDGE

Dated: Brooklyn, New York
November 16, 2000
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