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Korman, C.J.

The complaint inthiscase arises out of the near total annihilation of the Jews of Poland by the Nazis
during World War 11 and the subsequent horrendous treatment of the smal number who survived. Prior
to theWar, Poland had the largest Jewish populationin al of Europe -- more than three million Jews. The
overwheming mgority of these Jews died during the War or were murdered by the Nazisand their Polish
collaborators. A smal number of Polish Jewsfled to Pdestine. Themgority of those who werefortunate
to escape the horrors of the Holocaust moved eastward and sought refuge inthe Soviet Union.  After the
War, on July 6, 1945, the Soviet Union and Poland entered into arepatriation agreement whereby 230,000
of these Polish Jews returned to Poland.

Many of the surviving Jews were in “horrible condition[;] . . . they [were] exhausted, starved and
haf-naked, orinrags. .. [and] Sck.” (Sten Aff. 9.) They arrived to find Poland “in astate of chaosand
ruin.” (1d. §5.) Much of their “ property had been adversdy possessed for aslong asfiveyearsby thetime
of liberation and repatriation.” (Pls’ Mem. a 5.) Tensions over that property sparked a renewa of

violence againg the Jews. During thefirst two years after thewar, more than 1,000 Jews were murdered.



(Stein Aff. §10.)

Post-War violence againg the Jews culminated in ariot which occurred on July 4, 1946 in Kielce,
Poland. (Am. Compl. 93.) A loca boy’s accusation of kidnaping by a mentally disabled Jew ignited
smmering tensions between Jewish and non-Jewish resdentsof thetown. (Stein Aff. §115-16.) A crowd
gathered around a building that housed nearly 200 Jews. According to plaintiffs affidavit, Polish army
officers disarmed the Jewish resdents of the building and forced them into the hands of the mob,
whereupon 41 Jews were killed. (Id. § 17.) Some historians believe that the riot was planned and
implemented by Polish security officids and communist party higher-ups. (1d. §11122-34.) Although nine
individuds alleged to have participated in the Kielce riot were tried and executed, the army officers and
security officials alegedly responsible for the riot were arrested, but never tried. (1d. 111 20, 22.)

Violenceagaing Jewsdid not end after Kielce. Thirty-three other Jewswere murdered that month.
(Am. Compl. 193.) Jewish property was looted. (Id.) The result of this post-war violence was that the
vast mgority of thefew remaining Jewsin Poland choseto emigrate by 1946, leaving behind their property
and possessions. (1d. 195.) Anti-Semitic violence continued in Poland even after this mass immediate
post-war emigration. In 1956, there were more than 40 incidents where Jews were beaten or abused.
(Stein Aff. 139.) Haintiffsdlegethat thelocd authoritiesdid not react gppropriately to theseincidentsand
cite statements concerning the anti-Semitism of Communist party officids. (1d.) Plantiffs dso alege that
in 1967 some 9,000 Jewswere purged from the Communist party, the Foreign Ministry, the armed forces
and the defense establishment in response to concerns over the development of a “Fifth Column” anti-
Communig movement. (1d. 147; Am. Compl. 96.)

It is undisputed that, after the post-Kielce emigration, Poland nationdized land in 1946-47.



Defendants maintain, however, that these nationdization laws affected al Poles and did not target or
discriminate againgt Polish Jews specificdly. (Defs” Reply Mem. at 2;see Korzycka-lwanow Aff. 19-10
(outlining Six nationdization statutes enacted by the then-governing communist regime as a “means of
production and centrd planning and management of the nationa economy™)). According to defendants,
laws were enacted relating to the following categories of property: (1) “deserted properties,” (2) “post-
German” properties; and (3) “abandoned properties.” (Korzycka-lwanow Aff. 1 4-5.) The laws
provided that “deserted property” -- real property that was confiscated by the Nazis or that was the
subject of forced sales -- was to be returned to its owners, or their lega successors, if aclam application
was received by December 31, 1948. (Id. 15.) Conversely, property characterized as * abandoned” --
once belonging to the Third Reich or German citizens -- became the property of the Treasury. (1d.)
Fantiffs dlegethat thetrue owners of much of this* abandoned property” were Jawsand that this category
was established to legitimize the taking of that property by defendants. (Am. Compl. 1102.)

OnJduly 16, 1960, an Agreement was signed by Poland whereby it agreed to pay $40 million over
a period of twenty years in full settlement of cdams by United States naionds arigng from the
nationdization of property, the gppropriation or loss of the use of property by the Polish government, and
debts owed by nationdized enterprises or upon property which has been nationdized. See generdly

Adgreament with the Government of the Polish Peopl€ s Republic Regarding the Claims of Nationds of the

United States, July 16, 1960, 11 U.S.T. & O.l.A., T.LA.S. No. 4545 (1960) (“1960 Treaty”). Claims
for war damage and property taken by governments other than Poland were not covered under the
agreement. (1d.) The Agreement was also restricted to persons who were United States citizens on the

date the property was taken by the Polish government. (Id.)



Fantiffs dlege that officids of the Polish army and security services incited, participated in, and
purposdly failed to prevent the Kielce riot and the subsequent anti-Jewish violence -- actions “motivated
not smply by abstract anti-Semitism, but by a specific desire to prevent Polish Jews from reclaming their
property” after World War 1l. (Pls’ Mem. at 7.) Haintiffs dso cite a book aleging that the American
government had some “officid and semi-officia indications provided by the Warsaw government thet it is
encouraging the migration of the Jews of [amgor] part of its Jewish population.” (Stein Aff. {12, citing
George Lenczowski, The Middle East in World Affairs 330 (1980)). According to plaintiffs, “[a]t al times
relevant to the events described herein, ministers, officers, and directors of Poland and [the Ministry of the
Treasury] knew, or werein the possession of such information that they should have known, that they were
part of an unlawful schemethat (i) resulted in depriving the Jewish Holocaust victims and their heirs of their
Properties, and (ii) provided Poland and [the Ministry] withenormous profitsfrom the use and enjoyment
of such Properties” (Am. Compl. 1108.)

FAantiffs and dassmembersare Jewish persons and entities (and their heirs and successors) who
owned red property and improvements thereon in Poland during the period September 1, 1939 to May
30, 1945.” (Am. Compl. 1112, 68.) Hantiffsdlegefivecdams. Firg, plaintiffs contend that defendants
violated cusomary internationd law by creating, participating in, and/or falling to prevent the permanent
dispossession of Polish Jaws property in the aftermath of the Holocaust and that defendants then profited
commercidly from their management of the properties. (Am. Compl. 111111-15.) Second, plaintiffsalso
accuse defendants of wrongfully converting plaintiffs and other class members properties for their own
use and benefit. (Am. Compl. 11 116-18.) Third, plaintiffs seek an order declaring defendants to be

congtructive trustees of the property seized and requiring them to turn over the income and profits of that
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property to plaintiffs and other classmembers. (1d. 11119-21.) Fourth, plaintiffs demand an accounting
of theamount and disposition of the property seized and of the profits derived therefrom. (1d. 111122-24.)
Hfth, the sub-class of plaintiffs whose property is currently held by a defendant, or any other Polish
governmenta body, seeks redtitution. (1d. 1 125-28.)
DISCUSSION
A. Introduction
The Republic of Poland and its Ministry of the Treasury move pursuant to Federd Rule of Civil

Procedure 12(b) to dismissthis action on the ground, inter dia, of lack of subject matter jurisdiction under

the Foreign Sovereign ImmunitiesAct (“FSIA™), 28U.S.C. 8§ 1330, 1602-1611 (2001), which* provides

the sole bads for obtaining jurisdiction over a foreign dtate in federd court.” Argentine Republic v.

Amerada Hess Shipping Corp., 488 U.S. 428, 439 (1989). The Act is composed of both jurisdictional

provisons, 28 U.S.C. 8§ 1330, and immunity provisions, 28 U.S.C. 88§ 1602-1611. Section 1330(a)
grants the digtrict courts *origind jurisdiction without regard to amount in controversy of any nonjury cvil
action againg aforeign date . . . asto any clam for relief in personam with respect to which the foreign
state is not entitled to immunity either under sections 1605-1607 of this title or under any applicable
internationd agreement.” § 1330(a). Conversdy, § 1604 entitles foreign states to immunity from the
jurisdiction of federal and state courts “except as provided in sections 1605 to 1607 of this chapter” and
“[s]ubject to exigting internationa agreementsto which the United Statesisaparty at thetime of enactment
of thisAct.” §1604.

“Under the [FSIA], aforeign date is presumptively immune from the jurisdiction of the United

States courts; unless a specified exception agpplies, a federa court lacks subject-matter jurisdiction over



aclamagang aforeégndae” Saudi Arabiav. Nelson, 507 U.S. 349, 355 (1993). Oncethe plaintiff has

produced evidence showing that one of the Act’s specified exceptions applies, the burden shifts to the

foreign sate to establish that it isimmune from thejurisdiction of the United Statescourts. Caraill Int'l SA.

v. M/T Pave Dybenko, 991 F.2d 1012, 1016 (2d Cir. 1993). Intheingtant case, plaintiffs rely on two
of the exceptions to immunity specified in the FSIA: the commercid activity exception, 8 1605(8)(2), and
the takings exception, § 1605(a)(3).

The commercid activity exception, 8 1605(8)(2), provides, in pertinent part, for the exercise of
jurisdiction over a cause of action againg a foreign state based * upon an act outside the territory of the
United States in connection with a commercid activity of the foreign sate e sewhere and that act causes
adirect effectinthe United States.” 8§ 1605(a)(2). Thecommercid activity exception codifiesthelaw with
respect to clams againg a foreign dtate that was in effect ance 1952. The premise underlying this
exception has been articulated by the Supreme Court as follows:

Participation by foreign sovereignsin theinternationd commercid market
has increased subgtantialy in recent years. The potentia injury to private
bus nessmen--and ultimately to internationd trade itsdf--from asystemin
which some of the participantsin the international market are not subject
to the rule of law has therefore increased correspondingly. As noted
above, courtsof other countries have aso recently adopted the restrictive
theory of sovereign immunity. Of equa importance is the fact that
subjecting foreign governments to the rule of law in their commercid
dedlings presents a smdler risk of affronting their sovereignty than would
an attempt to pass on the legdity of their governmentd acts. In their
commercial capacities, foreign governments do not exercise powers
peculiar to sovereigns. Instead, they exercise only those powersthat can
also be exercised by private citizens. Subjecting them in connection with
such actsto the same rules of law that gpply to private citizensis unlikey
to touch very sharply on “nationd nerves.”

Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682, 703-04 (1976) (internal citation and




footnote omitted).

Thetakingsexception, 8 1605(a)(3), provides, in pertinent part, for theexercise of jurisdiction over
causes of action if “rights in property taken in violation of internationa law are in issug’ and “that
property . . . isowned or operated by an agency or indrumentality of the foreign state and that agency or
indrumentdity is engaged in a commercia activity in the United States.” § 1605(a)(3). Prior to the
enactment of the FSIA in 1976, foreign sates enjoyed absolute immunity from suit in the United Statesfor

causes of action based on the taking of property. See Victory Transp. Inc. v. Comisaria Genera de

Abagtecimientosy Transportes, 336 F.2d 354, 360 (2d Cir. 1964). Section 1605(a)(3) maintainstherule

of absolute immunity for the foreign state itself (except where the expropriated property is present in the
United States), but effectsachangeinthelaw by subjecting “an agency or insrumentdity” of aforeign Sate
(whichincludes an organ of theforeign state) to suit in the United Statesfor causes of action that otherwise
meet the Statutory criteria. Thetakingsexception requiresnot only that the property be owned or operated
by an agency or insrumentdity of the foreign date, but aso that the agency or instrumentdity be engaged
incommercid activity inthe United States. Thetakingsexception thus attemptsto strike abalance between
two seemingly contradictory policies -- maintaining immunity for foreign states which expropriate property
inviolation of internationd law, while denying immunity to certain condtituent parts of the foreign Sates.
The foregoing discussion requires the cons deration of athreshold question presented by thiscase,
namdy, the retroactivity of the exceptions to the FSIA upon which plaintiffs rely. The operdtive events
leading to the expropriation of plaintiffs property occurred prior to 1952, when the defendants enjoyed
immunity from suit for their commercid activities and for the expropriation of property, the latter exception

continuing until the enactment of the FSIA in 1976. Because the Court of Appedsfor the Second Circuit



has held that the exceptions to the FSIA that changed prior law cannot be applied retroactively, Carl

Marks & Co. v. Union of Soviet Socidigt Republics, 841 F.2d 26, 27 (2d Cir. 1988), it is necessary to

discussthelaw prior to the enactment of the FSIA and the law regarding the retroactivity of the exceptions
uponwhich plantiffsrely. | then discussthose exceptionsin addressing plaintiffs’ clamsthat the operative
act of expropriation occurred in 1957 and that, consequently, the commercia activity exception provides
abassfor their cause of action.
B. TheLaw Prior tothe FSIA

Prior to 1952, foreign sates enjoyed virtudly absolute immunity from the jurisdiction of United

Statescourts. SeeVerlindenB.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 486 (1983). Thedoctrineof

absolute immunity originated in an era of persona sovereignty, when the assertion of jurisdiction by one
sovereign over another was thought to condtitute an affront to the latter’ s dignity and independence. As
dated by Chief Justice Marshdl:

One sovereign being in no respect amenabl e to another; and being bound
by obligations of the highest character not to degrade the dignity of his
nation, by placing himsdlf or its sovereign rights within the jurisdiction of
another, can be supposed to enter a foreign territory only under an
express license, or in the confidence that the immunities belonging to his
independent  sovereign dation, though not expresdy dipulated, are
reserved by implication, and will be extended to him.

The Schooner Exchangev. McFaddon, 11 U.S. (7 Cranch) 116, 137 (1812). Theissuein The Schooner
Exchange was whether the district court had jurisdiction over an armed vessdl in the service of Napoleon,
the emperor of France, the vessal being physicaly present within the territory of the United States. 1d. at
116-17. The Attorney Generd argued in favor of immunity on the ground that “[t]he right to demand

redress belongs to the executive department, which aone represents the sovereignty of the nation in its



intercoursewith other nations.” 1d. at 132. Chief Justice Marshall expresdy declined to reach the Attorney
Generd’ s argument, relying instead on the “implied licensg” theory of immunity set forth in the quotation
above in concluding that the digtrict court lacked jurisdiction over the vessdl. 1d. at 146-47.

The “implied licensg’ theory of immunity subsequently came to be regarded as supporting the
extensonof immunity to foreign soveregns even in connection with their commercid activitiesinthe United

States. See Beizzi Bros. Co. v. The Pesaro, 271 U.S. 562, 574 (1926). The Pesaro was an in rem

proceeding against a merchant vessel owned and operated by the Itdian government “in the service and
interest of the whole Itdian nation.” 1d. at 570. In responseto an inquiry from the district court, the State
Department took the position that “‘ government-owned merchant vessals . . . should not be regarded as

entitled to the immunities accorded public vessdls of war.”” The Pesaro, D.C., 277 F. 473, 479 n.3

(SD.N.Y. 1921) (quoting statement of Solicitor of the State Department), vacated by consent of parties.

The Supreme Court failed even to acknowledge the State Department’ s position, however, basing its
decison ingtead on the “implied license” theory of immunity developed by Chief Jugtice Marshdl in The

Schooner Exchange. The Pesaro, 271 U.S. a 571-73. The Court concluded that jurisdiction waslacking

over avessd “held and used by agovernment . . . for the purpose of advancing the trade of its people or
providing revenue for itstreasury.” 1d. at 574.

After The Pesaro, and with the passing of the era of persond sovereignty, the Supreme Court
began to view the doctrine of immunity as a matter of judicid deference to the executive branch of

government. See Victory Transp. Inc. v. Comisaria Generd de Abagtecimientosy Transportes, 336 F.2d

354, 357 (2d Cir. 1964). Thisshiftinthebasisof the doctrinefirst became gpparent in The Navemar, 303

U.S. 68 (1938), an in rem proceeding againgt a merchant vessal owned by the Spanish government. 1d.



a 70. The issue in the case was whether the district court was bound to accept as conclusive the
“suggestion” of the Spanish ambassador that the vessdl wasin the Spanish government’ s possession and
control, and therefore entitled to immunity under The Pesaro. 1d. Noting that the State Department had
declined to recognize the Spanish government’ sclaim of possession and control of thevessd, id. at 71, the
Court gtated in dictum that, “[i]f the clam is recognized and alowed by the Executive Branch of the
government, it is then the duty of the courts to release the vessel upon the gppropriate suggestion by the
Attorney Generd of the United States” Id. at 74. Absent recognition of the clam by the State
Department, thedistrict court was not bound to accept as conclus ve the Spani sh ambassador’ ssuggestion,
and the issue of the Spanish government’s possession and control of the vessel was an “ appropriate
subject[] for judicid inquiry upon proof of the mattersdleged.” Id. at 75.

Subsequent decisonsin Ex Parte Republic of Peru, 318 U.S. 578 (1943), and Republic of Mexico

v. Hoffman 324 U.S. 30 (1945), firmly established judicia deferenceto the executive branch asthebasis

for the doctrine of foreign sovereign immunity. InEx Parte Republic of Peru, the State Department formaly

recognized the Peruvian government’s claim that a merchant vessal owned by it was immune from
jurisdiction. 318 U.S. at 581. The Supreme Court held:

Uponrecognition and dlowance of the clam by the State Department and
certification of its action presented to the court by the Attorney Generdl,
it is the court’s duty to surrender the vessdl and remit the libelant to the
relief obtainabl ethrough diplomatic negatiations. [ Citing The Navemar and
The Schooner Exchange.] This practice is founded upon the policy,
recognized both by the Department of State and the courts, that our
nationd interest will be better served in such casesif thewrongsto suitors,
involving our reaions with a friendly foreign power, are righted through
diplomatic negotiations rather than by the compulsons of judicid
proceedings.

10



1d. at 588-89. In Hoffman, by contrast, the State Department took no position with respect to the asserted

immunity of amerchant vessal owned by the Mexican government but not in itspossession or control. 324
U.S. at 31-32. The Court held that, even “[i]n the abasence of recognition of the daimed immunity by the
politica branch of the government,” the district court was bound to decide whether immunity existed “in
conformity to the principles accepted by the department of the government charged with the conduct of
our foregnrdations” 1d. at 34-35. Stated otherwise, “[i]tis. . . not for the courts to deny an immunity
whichour government has seen fit to dlow, or to dlow an immunity on new grounds which the government
has not seen fit to recognize.” 1d. at 35. Asthe State Department had declined to recognize the immunity
clam both in the case at bar and in The Navemar, which was factudly smilar, the Court concluded that
the Mexican vessd was subject to the jurisdiction of the digtrict court. Id. at 37-38.

Despitethisshift in the basisof the doctrine of sovereignimmunity, foreign states continued to enjoy
virtudly absolute immunity from suit in the United States prior to 1952, even in connection with thelr

commercid activities. See Velinden 461 U.S. at 486 (“Until 1952, the State Department ordinarily

requested immunity in al actions againg friendly foreign sovereigns.”). Indeed, where aforeign state was
named as adefendant in an in personam action, it wasinvariably held to be immune from the jurisdiction

of the digtrict court, whether or not the State Department had made asuggestion of immunity. See Puente

V. SpanishNat'| State, 116 F.2d 43, 45 (2d Cir. 1940) (Spanish government held immune upon suggestion

of Spanish ambassador); Sullivanv. State of Sao Paulo, 122 F.2d 355, 358-59 (2d Cir. 1941) (citing

Puente and holding that congtituent states of Brazil wereimmune upon suggestion of Brazilian ambassador);

Plascik v. British Ministry of War Trangport, 54 F. Supp. 487, 487-88 (S.D.N.Y . 1943) (citing Ex Parte

Republic of Peru and holding that British Ministry of War Trangport was immune upon suggestion of

11



Secretary of State).

In 1952, the State Department announced, in the so-called Tate Letter, its adoption of the
“redrictive’ theory of sovereign immunity. Letter of Jack B. Tate, Acting Legd Adviser, Department of
State, to Acting Attorney Generd Philip B. Perlman, May 19, 1952, reprinted in 26 Dep't of State Bulll.

984-85 (1952) and Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682, 711-15 (1976).

Under thistheory, “theimmunity of the sovereign isrecognized with regard to sovereign or public acts (jure

imperii) of a state, but not with respect to private acts (jure gedionis).” Alfred Dunhill, 425 U.S. at 711

(quotation from text of Tate Letter). Lega Adviser Tate cited the following reasons for the State
Department’ sadoption of thetheory: (i) most civil law countrieshad dready adopted it; (i) the Government
of the United States did not dlam immunity when sued in foreign courts in contract or tort; and (iii) “the
widespread and increasing practice on the part of governments of engaging in commercid activities makes

necessary a practice which will enable persons doing businesswith them to havetheir rightsdeterminedin

the courts.” 1d. at 714. Under Ex Parte Republic of Peru and Hoffman, the courts were bound to apply

the restrictive theory of immunity adopted by the State Department inthe Tate Letter. Victory Transp. Inc.

v. Comisaria General de Abagtecimientos y Transportes, 336 F.2d 354, 358-59 (2d Cir. 1964).

The commercid activity of aforeign satefel into the category of “private’ actsfor whichimmunity
was denied under the restrictive theory, while expropriation fell into the category of “public” actsfor which

immunity was recognized. Victory Transp., 336 F.2d at 360. In Victory Transport, the Comisaria

Generd, a branch of the Spanish Ministry of Commerce, argued, inter dia, that its purchase of wheat

pursuant to the Surplus Agriculturd Commodities Agreement to help feed the people of Spain condtituted

apublic act for whichit was entitled toimmunity. 1d. a 361. The Comisaria Generad had made a request

12



to the State Department for a suggestion of immunity, to which the State Department had failed to reply.
1d. at 358-59. The Second Circuit denied the Comisaria Generd’ s immunity dam, observing that only
certain categories of acts, including “legiddive acts, such as nationdization,” qudified as the “drictly
political or public acts’ for which immunity was dways recognized under the redtrictive theory, evenif, in
any particular ingance, the State Department failed to make asuggestion of immunity tothe court. Seedso

Am. Hawaian Ventures, Inc. v. M.V.J. Latuharhary, 257 F. Supp. 622, 626-27 (D.N.J. 1966)

(Indonesian government immune from suit for aleged expropriation of plaintiff’s property).
The immunity recognized by the courts prior to the enactment of the FSIA extended to the political
subdivisons of aforeign state, including its departments and minigtries, and, often, to other entities that

performed governmentd functions. See, e.g., Oliver Am. Trading Co. v. Gov't of the United States of

Mexico, 5 F.2d 659, 661 (2d Cir. 1924) (Mexican Nationd Railwaysheld immune). Asexplained by the
Second Circuit in Oliver:

While the action is nomindly againg both the government of Mexico and
the Nationd Rallways in Mexico, it isin redity a suit only againg the
Mexican government. For it appears that the Nationd Railways of
Mexico is“merely aname’ for asystem of railroadsin the possession of
the Mexican government, and has been controlled and operated by
Mexico since 1914 for nationa purposes, just as it operates the Post
Office, the Customs Service, or any other branch of the nationa
governmen.

Id. Seedso, eq., United Statesv. Deutsches Kdisyndikat Gesdllschaft, 31 F.2d 199, 202-03 (S.D.N.Y.

1929) (digtinguishing between “departments of government,” entitled to immunity, and state-owned

corporaions, not entitled to immunity); Sulliven v. State of Sao Paulo, 122 F.2d 355, 359-60 (2d Cir.

1941) (condtituent dates of Brazil entitled to immunity as political subdivisions of foreign Sate); Piascik v.
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British Minisiry of War Transport, 54 F. Supp. 487, 487-88 (S.D.N.Y. 1943) (British Ministry of War

Trangport entitled to immunity as “duly congtituted department of the British Government”); In re

Invedtigation of World Arrangements with Relation to Prod., Transp., Ref. & Didrib. of Petroleum, 13

F.R.D. 280, 290-91 (D.D.C. 1952) (Anglo-Iranian Oil Company entitled to immunity on ground that it

performed “fundamenta government function serving apublic purpose’); Victory Transp. Inc. v. Comisaria

General de Abastecimientos y Transportes, 336 F.2d 354, 356-57 (2d Cir. 1964) (branch of Spanish

Ministry of Commerce assumed without discusson to be foreign state for immunity purposes).
C. TheFSIA and Its Retroactive Effect

In 1976, Congress enacted the FSIA in order to clarify the tandards governing foreign sovereign
immunity in United States courts and to free the executive branch from the case-by-case diplomatic
pressures exerted upon it by foreign states. H.R. Rep. No. 94-1487, at 7 (1976), reprinted in 1976

U.S.C.C.A.N. 6604, 6605-06; seedso Verlinden, 461 U.S. a 488. “For themost part, the Act codifies,

as a mater of federd law, the redtrictive theory of sovereign immunity.” Verlinden, 461 U.S. at 488.

Section 1605(a)(2), for example, deniesimmunity to foreign statesin actions based upon their commercia
activitiescarried onin the United States or causing adirect effect in the United States. Section 1605(a)(3)
is dso congstent with pre-FSIA law to the extent that it maintains the immunity of foreign satesin actions
based upon the taking of property (except where the property islocated in the United States). 1n other
respects, however, the enactment of the FSIA effected achangein thelaw of foregn soveregnimmunity.
Of particular sgnificance in the context of the present discussion, § 1605(a)(3) subjects any “agency or
ingrumentdity” of aforeign date to suit in the United States where “rightsin property taken in violation of

internationd law are a issue,” provided that the agency or insrumentaity owns or operates the property
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and is engaged in commercid activity in this country. The definition of “agency or insrumentaity” under
the FSIA could under some circumstances encompass certain departments or ministries of aforeign date.
SeeH.R.No.94-1487, at 15-16, reprinted in 1976 U.S.C.C.A.N., a 6614 (“ Asageneral matter, entities
which meet the definition of an ‘agency or indrumentdity of aforeign dat€’ could assume a variety of
forms, including . . . adepartment or ministry which actsand is suable in its own name.”). The denid of
immunity to the Ministry of the Treasury of Poland under the circumstances herewould clearly conflict with
pre-FSIA law, which did not distinguish between a foreign tate and its departments or ministries, and
which recognized the absolute immunity of foreign states indl actions based on their public acts, including
expropriation.

In Carl Marks & Co. v. Union of Soviet Socidist Republics, 841 F.2d 26 (2d Cir. 1988), the

Second Circuit held that the FSIA could not be applied retroactively to a clam that arosein 1918. The
plantiffsin Carl Marks were holders of debt instruments issued by the Russan Imperial Government in
1916. 1d. a 27. In 1918, &fter the fal of the Imperid Government, the Bolshevik regime repudiated al
foreign loans, including the debt ingruments held by plaintiffs. 1d. The Second Circuit held thet, whilethe
issuance of public debt fell within the commercid activity exception of the FSIA, 8§ 1605(8)(2), the didtrict
court lacked jurisdiction over the suit, because:

Such a retroactive application of the FSIA would affect adversdly the

USSR’ s settled expectation, risng to the level of an antecedent right, of

immunity from suit in American courts. We believe, as did the district

court, that only after 1952 was it reasonable for a foreign sovereign to

anticipate being sued in the United States courts on commercia

transactions.

Carl Marks, 841 F.2d at 27 (citations and interna quotation marks omitted). Becausethe plaintiffs clam

15



arose before the State Department’ sissuance of the Tate Letter in 1952, the Second Circuit observed that
it “need not decide the effect of the FSIA on causes of action arising between 1952 and the enactment of

the Act.” 1d.; seeaso Jacksonv. People’ sRepublic of China, 794 F.2d 1490, 1497-98 (11th Cir. 1986)

(holding that Chinese government was immune from suit for its default on bonds that matured in 1951,
because “to give the [FSIA] retrospective gpplication to pre-1952 events would interfere with antecedent
rights of other sovereigns’).

Fantiffs here arguethat the Second Circuit’ sdecisonin Carl Marks does not precluderetroactive
gpplication of the FSIA to their claims, because Poland could not have had a “settled expectation” of
immunity for the discriminatory taking of Jewish property after WorldWar II. (Pls’ Mem. at 15-20.) This
argument is difficult to reconcile with the premise that a clear consensus did not exist with respect to the
issue whether expropriationby aforeign sovereign of property belongingtoitsown citizensviolaesthelaw
of nations -- even where the expropriation was part of a scheme of religious persecution of Jews in Nazi

Germany. See Hlatiga v. Pena-lrda, 630 F.2d 876, 8388 n.23 (2d Cir. 1980) (disinguishing such

conduct, which formed the basis for the cause of action in Dreyfusv. Von Finck, 534 F.2d 24 (2d. Cir.

1976), from torture, whichwasat issuein Hlartiga). Nor canit bereconciled with the act of state doctrine,
which holds that:

[T]hejudicid branch will not examine the vaidity of ataking of property
within its own territory by a foreign sovereign government, extant and
recognized by this country at the time of suit, inthe absence of atreaty or
other unambiguous agreement regarding controlling legd principles, even
if the complaint allegesthat thetaking violates cusomary internationd law.

Banco Naciona de Cuba v. Sabbatino, 376 U.S. 427, 428 (1964). Cf. Alfred Dunhill of London, Inc.

V. Republic of Cuba, 425 U.S. 682, 706 (1976) (“We decline to extend the act of state doctrineto acts
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committed by foreign sovereignsin the course of their purely commercid operations.”).

Indeed, the extent to which the act of state doctrine posed an obstacle to an action of the kind
brought hereis demongtrated by the sad case of a Jewish victim of Nazi persecution who was imprisoned
in 1937 and compelled by force, threats of physica violence and duressto transfer hisproperty, whichwas

eventudly converted by a Dutch corporation to its own usein 1939. Bernstein v. N.V. Nederlandsche-

Amerikaansche Stoomvaart-Maatschappij, 173 F.2d 71, 72-73 (2d Cir. 1949). After initidly dismissng

acivil suit dueto the act of tate doctrine, id. at 75-76, the Second Circuit reversed itsaf, deferring to a
State Department recommendation for jurisdiction over “suits for [the return of] identifiable property

involved in Nazi forced trandfers” Bendgean v. N.V. Nederlandsche-Amerikaansche Stoomvaart-

Maatschappij, 210 F.2d 375, 375-76 (2d Cir. 1954). Only this “supervening expression of Executive
Policy” permitted an action to proceed againgt a private party. Id. at 376.

The doctrine of sovereignimmunity differsfrom the act of state doctrine becauseit goestotheissue
whether aforeign state can be forced to defend acause of action in the United States, while the act of Sate

doctrine supplies the rule of decison if jurisdiction is exercised over the clam. Alfred Dunhill of L ondon,

Inc. v. Republic of Cuba, 425 U.S. 682, 705n.18 (1976). Indeed, the House Judiciary Committee report

describing the exception to the doctrine of sovereign immunity for cases involving the expropriation of
property in violation of internationa law emphasizesthat it “deds soldy with issues of immunity, [and] itin
no way affects existing law on the extent to which, if a dl, the ‘act of state’ doctrine may be applicable.”
H.R. No. 94-1487, at 20, reprinted in 1976 U.S.C.C.A.N., a 6618. | merdly citethischoice of law rule,
which often overlaps the doctrine of soveregn immunity, Alfred Dunhill, 426 U.S. at 705 n.18, to show

that, even without reference to the doctrine of sovereign immunity, there is reason to question the premise
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that Poland would have had any expectation of being held to account here for its conduct at the time it
occurred.

The redl issue, however, is whether, prior to the adoption of the FSIA in 1976, Poland enjoyed
immunity from suit in the United States for the discriminatory taking of Jewish property even if other legd
principles did not stand in the way of the successful prosecution of such an action. The answer istha a
foreign state did enjoy such immunity prior to the enactment of the FSIA. To the extent that the FSIA
overruled prior law, the holding in Carl Marks makes clear that it cannot be applied retroactively. Also
unsugtaingble is plaintiffs argument that defendants conduct has been, and is, ongoing. Plaintiffs cite

Asociacionde Recdlamantesv. United Mexican States, 561 F. Supp. 1190 (D.D.C. 1983), &f'd, 735 F.2d

1517 (D.C. Cir. 1984), andVonDardd v. Union of Soviet Socidist Republics, 623 F. Supp. 246 (D.D.C.

1985), vacated on other grounds, 736 F. Supp. 1 (D.D.C. 1990), in support for this argument. In

Reclamantes, however, the Mexican Government had cons stently acknowledged its obligation to pay the
plantiffs cdlams, even after the suit was brought, Reclamantes, 561 F. Supp. at 1195, whileinVonDardel,
the Soviet Union’ salleged detention of Raoul Wallenberg was considered an “ ongoing tort” because there
was some evidence that Wallenberg might till be dive, notwithstanding the Soviet Union’ s representation

that hehad diedin 1947,VonDardel, 623 F. Supp. at 249-50, 260. Seedso Carl Marks& Co.v. Union

of Soviet Socidist Republics, 665 F. Supp. 323, 348-49 (S.D.N.Y. 1987), af'd, 841 F.2d 26 (2d Cir.
1988). Here, because defendants have not acknowledged the vdidity of plaintiffs clams, and because

those claims are not based on the ongoing t