UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IBRAHIM TURKMEN; ASIFFUR-REHMAN
SAFI; SYED AMJAD ALI JAFFRI; YASSER
EBRAHIM; HANY IBRAHIM; SHAKIR
BALOCH; and AKIL SACHVEDA,

on behdf of themsdves and dl others

amilaly stuated,

Paintiffs,
ORDER
_ega ns-
02 CV 2307 (JG)
JOHN ASHCROFT, Attorney Generd of the
United States; ROBERT MUELLER, Director
of the Federal Bureau of Investigation; JAMES
W. ZIGLAR, Commissioner of the Immigration
and Naturalization Service; DENNISHASTY,
former Warden of the Metropolitan Detention
Center; MICHAEL ZENK, Warden of the
Metropolitan Detention Center; JOHN DOES 1-20,
Metropolitan Detention Center, Corrections
Officers; and JOHN ROES 1-20, Federa Bureau of
Investigation and/or Immigration and
Naturdization Service Agents,

Defendants.

On April 17, 2002, plaintiffs commenced this action againgt the Attorney Genera of the United
States, the Director of the Federa Bureau of Investigation (“FBI”), the Commissioner of the (former)

Immigration and Naturdization Service (“INS’), current and former wardens of the Metropolitan



Detention Center (“MDC”), and two groups of unnamed individuas,' pursuant to Bivensv. Six

Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), the Alien Tort

ClamsAct, 28 U.S.C. 8 1350, and the Vienna Convention on Consular Relations, April 24, 1963, art.
36, TIAS 6820, 21 U.S.T. 77. Plantiffsalege that they and other male non-citizens from the Middle
East and South Asawere unlawfuly detained in the wake of the September 11, 2001 terrorist attacks.
Hantiffsalege, inter alia, that the conditions of their confinement were unreasonably harsh and that
they were the victims of excessive force.

On Jduly 2, 2003, defendants filed a motion to dismiss the claims in the second amended
complaint, dleging, among other things, that defendants were entitled to quaified immunity. (See Defs!’
Letter, dated August 4, 2003 a 2). While that motion to dismiss was pending before the District
Judge, plantiffs sought leave from this Court to conduct "limited” discovery in order to obtain the
identities of officersinvolved in the conduct aleged in the complaint in order to name them as
defendantsinthe case. (PIs.” Letter, dated July 31, 2003 & 1). By Order dated August 26, 2003, this
Court dlowed to plaintiffs to proceed with discovery for the limited purpose of ascertaining the
identities of the unnamed defendants.

During the course of pursuing this limited discovery, plaintiffs sought production of certain
documents which the government has withheld on the basis of the deliberative process and law

enforcement privileges. By letter dated June 14, 2004, the documents were submitted to the court for

The “John Doe”’ defendants are federa employees employed as corrections officers at the
MDC (see Second Amended Compl. 1 25), and the “ John Roe” defendants are federa law
enforcement agents “employed by the FBI or the INS.” 1d. ] 26.
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in camera review.

The withheld documents include the following: (1) “Appendix A to the OIG's* Supplemental
Report - Findings Relating to Individud Staff Members® (the * Appendix”), which describes specific
offenses dlegedly committed by certain officers and the evidence relaing to these incidents; (2) eight
“Memoranda of Investigation” prepared by the OIG in the course of its investigation, which record
interviews of officers aswdl as of anamed plaintiff; (3) OIG investigators notes regarding certain
videotapes of activities recorded at the MDC,; (4) OIG investigators notes regarding interviews with
two named plaintiffs, (5) photospreads indicating the identification of guards by two plaintiffs aswell as
asummary of additiona photospreads conducted with named plaintiffs and other detainees who may be
potentia classmembers, and
(6) acomputerized printout from the Bureau of Prisons (“BOP”), listing subjects of the investigation, as
well as complanants, including one of the plaintiffs named in this action.

The government assertsthat al of the documents in dispute are protected from disclosure by
the law enforcement privilege, sating that, if disclosed, the documents would reved law enforcement
techniques and procedures, the identity of sources, witnesses and law enforcement personnel, and
would interfere with an ongoing investigation. With respect to the Appendix to the OIG'’ s report, the
government additionaly clams that this document is protected from disclosure by the ddiberative
process privilege, because the document pertains to the decison making process of officids within the

Department of Justice.

2‘0IG" isthe acronym for Office of Ingpector Generd of the Department of Justice.
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DISCUSSION

A. Ddiberdtive Process Privilege

Turning first to defendants' reliance on the ddliberative process privilege, this privilegeis
premised on the assumption that “* effective and efficient governmenta decision making requires afree
flow of ideas among governmenta officids and that inhibitions will result if officds know that thar

communications may be reveded to outsders”” New York City Managerid Employee AsSnv.

Dinkins, 807 F. Supp. 955, 957 (S.D.N.Y. 1992) (quoting In re Franklin Nat'| Bank Sec. Litig., 478

F. Supp. 577, 580-81 (E.D.N.Y. 1979)). It adso servesto protect the public from the potentia
confusion caused by premature exposure to policies before they are adopted.

The ddliberative process privilege was concelved asaway “to help preserve the vigor and
credtivity of the process by which government agencies formulate important public policies” Kdly v.

City of San Jose, 114 F.R.D. 653, 658 (N.D. Ca. 1987) (emphasisin origind) (citing Branch v. Phillips

Petroleum Co., 638 F.2d 873, 881-82 (5th Cir. 1981)); see dso NLRB v. Sears, Roebuck & Co.,
421 U.S. 132, 150 (1975). Thus, the deliberative process privilege “protects ‘ recommendations, draft
documents, proposals, suggestions, and other subjective documents which reflect the persond opinions

of the writer rather than the policy of the agency,”” Nat'| Cong. for Puerto Rican Rightsex rel. Perez v.

City of New York, 194 F.R.D. 88, 92 (S.D.N.Y. 2000) (quoting Grand Centra P ship, Inc. v.

Cuomo, 166 F.3d 473, 482 (2d Cir. 1999)), and the privilege should be invoked only in the context of
“communications designed to contribute, directly, to the formulation of important public policy.” Kely

v. City of San Jose, 114 F.R.D. a 659 (citing Burkav. New Y ork City Trandgt Auth., 110 F.R.D. 660,

667 (S.D.N.Y. 1986)). See dso Bureau of Nat'| Affairs, Inc. v. United States Dep't of Justice, 742
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F.2d 1484, 1496-98 (D.C. Cir. 1984) (finding that privilege applies to agency’ s budget

recommendation); King v. Internd Revenue Serv., 684 F.2d 517, 519-20 (7th Cir. 1982) (applying

privilege to memorandum regarding adoption of agency regulation); New Y ork City Managerial

Employee Assn v. Dinkins, 807 F. Supp. a 957 (holding documents “memoridizing communications

among and within City agencies concerning policy issues and dternatives’ to be within the privilege).

It is dso well-established that the privilege does not “ as a general matter, extend to purely

factud materid.” Nat'l Cong. for Puerto Rican Rights ex rel. Perez v. City of New York, 194 F.R.D.

at 93 (quoting Hopkins v. United States Dep't of Hous. & Urban Dev., 929 F.2d 81, 84 (2d Cir.

1991)); sceaso Ryan v. Department of Justice, 617 F.2d 781, 790 (D.C. Cir. 1980) (stating that the

privilege does not shidd “purely factud materid which is severable from the policy advice contained in

adocument”). Asthe court in Cruz v. Kennedy, No. 97 CV 4001, 1998 WL 689946, *8 (S.D.N.Y.

Sept. 30, 1998), noted: “ Generdly, documents that are factud in nature do not qudify as privilged.
Whenever possible, facts that are separable from the privileged portion of adocument should be

disclosed.”

The agency claming the privilege must demongtrate both that the document is

predecisona and that the document is a part of the deliberative process. Hopkinsv. United States

Dep't of Hous. & Urban Dev., 929 F.2d a 84. In order to establish that the communication is

predecisond, it must be shown that the communication was “generated before afinal decison had been

reached with respect to the subject matter of the communication,” New Y ork City Managerid AssSn v.



Dinkins, 807 F. Supp. at 957, and that it was prepared in order to assist the decisionmaker in arriving

a hisor her decison. Resolution Trusgt Corp. v. Diamond, 137 F.R.D. 634, 640 (S.D.N.Y. 1991).

Documents which are predecisond in nature retain their protection even after the decison is made.

See Dipace v. Goord, 218 F.R.D. 399, 406 (S.D.N.Y. 2003). By contrast, any materias related to

post-decisonad communications, including the explanation, interpretation, or gpplication of an existing
policy, are not privileged since the decision has dready been made and disclosure would not tend to

difle or inhibit ddiberations. Resolution Trust Corp. v. Diamond, 137 F.R.D. at 641.

In addition, the communication must be ddiberative in nature. Hopkins v. United States Dep't

of Hous. & Urban Dev., 929 F.2d at 84. The statement itself must be “adirect part of the deliberative

process in that it makes recommendations or expresses opinions on lega or policy matters. Put another
way, pre-decisona materias are not exempt merely because they are pre-decisiona; they must dso be
apat of the agency give-and-take of the ddliberative process by which the decision itsdlf is made.”

Vaughn v. Rosen, 523 F.2d 1136, 1144 (D.C. Cir. 1975).

Moreover, Snce the ddiberative process privilege isa“qudified privilege,” United States Postal

Sarv. v. Phelps Dodge Refining Corp., 852 F. Supp. 156, 165 (E.D.N.Y. 1994), the court must

“balance competing factors to determine whether the privilege prohibits discovery.” Skibo v. City of

New York, 109 F.R.D. 58, 63 (E.D.N.Y. 1985). The court in United States Postal Serv. v. Phelps

Dodge Refining Corp., set forth a non-exhaudtive checklist of some of the factors that should be

considered as part of this balancing process.

(2) the relevance of the evidence to be protected; (2) the availability of
other evidence; (3) the ‘seriousness of the litigation and the issues



involved; (4) the role of the government in the litigetion; and (5) the
possbility of future timidity by government employees who will be
forced to recognize that their secrets are violable.

852 F. Supp. at 165 (citing In re Franklin Nat'| Bank Sec. Litig., 478 F. Supp. 577, 583 (E.D.N.Y.

1979)).

In order to assart the privilege, the agency mugt first submit an index, which specificdly

describes each of the documents asserted to be privileged. Vaughn v. Rosen, 523 F.2d at 1144-45;

Mobil Oil Corp. v. Department of Energy, 102 F.R.D. 1, 57 (N.D.N.Y. 1983). It should aso explain

why each document is privileged, including a statement that agency ddiberations are involved, and a

description of the “role played by the documents’ in the deliberative process. Arthur Andersen & Co.

V. IRS, 679 F.2d 254, 258 (D.C. Cir. 1982) (interna citations omitted); see also Vaughn v. Rosen,

523 F.2d at 1144-45; Mobil Oil Corp. v. Depatment of Energy, 102 F.R.D. at 5-7. In addition,

many courts require the head of the department or agency asserting the privilege to submit an affidavit

to the court, Sating that he/she has persondly considered the assertion of privilege and reviewed the

documents in preparation of the index. Mobil Oil Corp. v. Department of Energy, 102 F.R.D. at 5-7;

see dso Resolution Trust Corp. v. Diamond, 137 F.R.D. at 641.

Here, the defendants have submitted the Declaration of Harley G. Lappin, Director of the
BOP, along with a description of each of the documents sought to be withheld and an explanation
judtifying their need for protection. Defendants clam that because the Appendix is inter-agency,

predecisond, and deliberative, it clearly falls within the ddiberative process privilege.

Based on this Court’ sin camera review of the Appendix, it appears that the Appendix




generdly contains a description of the evidence concerning specific conduct of particular MDC Steff
members, including interviews of staff members, dlegations of detainees, an andyss of the writer’s
observations of activity on certain videotagpes, and findly, a conclusion and recommendation for action
by the BOP. Indeed, a Sgnificant portion of the Appendix not only identifies MDC officers who may
have been involved in the dleged misconduct, but includes their satements, the statements of other staff
members who witnessed the events, and in some instances, statements of inmates who may be potential
class membersin this litigation.

Courts have recognized the difficulty of applying the deliberative process privilege to most

information generated by law enforcement agencies. Kelly v. City of San Jose, 114 F.R.D. at 658

(noting that it could be applied “only if [courts] are willing to dtretch, in some instances beyond

recognition, the policy rationae that supports the privilege’); see also Nat'| Cong. for Puerto Rican

Rights ex rdl. Perez v. City of New York, 194 F.R.D. a 95 (noting that the privilege, properly limited

to policy communications, would “offer no protection at dl to most of the information police
departments would routindy generate’) (interna citations omitted). Furthermore, courts have held that
the deliberative process privilege should not be applied to preclude disclosure of documents concerning
internd affarsinvestigationsin civil rights suits againgt law enforcement agencies. See Nat'l Cong. for

Puerto Rican Rights ex rel. Perez v. City of New York, 194 F.R.D. a 95 (stating that the “ddliberative

process privilege is ingpplicable [to internd police disciplinary records containing accounts of the
officersin question and other officer witnesses| because it does not protect personnel decisons by law

enforcement agencies’); Soto v. City of Concord, 162 F.R.D. 603, 612-13 (N.D. Ca. 1995) (finding

that documents concerning internd investigation of police officers conduct “would be routindy



generated by” the police department, and therefore were not protected by the deliberative process

privilege); Mercy v. County of Suffolk, 93 F.R.D. 520, 521-22 (E.D.N.Y . 1982) (rejecting claim of

privilege asto internd affairs report regarding police officers involvement in aleged assault of plaintiffs).

See aso Morissey v. City of New York, 171 F.R.D. 85, 89 (S.D.N.Y. 1997) (noting that decisions by

law enforcement agencies regarding internd disciplinary matters “are smply not the type of important

public policies whaose creation the privilege was designed to protect”) (citing Kelly v. City of San Jose,

114 F.R.D. at 657).
Indeed, some courts have held that where there are dlegations of misconduct by the

government or by its officids, the privilege should not gpply at dl. See Alexander v. Federa Bureau of

Invedtigation, 186 F.R.D. 154, 163 (D.D.C. 1999) (noting that “the deliberate process privilege
disgppears dtogether when there is any reason to believe government misconduct occurred”) (interna

citations omitted); Skibo v. City of New York, 109 F.R.D. 58, 61 (S.D.N.Y. 1985) (ordering

disclosure of internd affairs manua and evauaionsin acivil rights action, finding that “[m]isconduct by
individud officers, incompetent internd investigations, or questionable supervisory practices must be

exposed if they exig”). Asthe court in Alexander v. Federal Bureau of Investigation explained,

“[t]hese pronouncements of the law make perfect sense because, in terms of a balancing test, the public
vaue of protecting identifiable government misconduct is negligible. . . . Thus, if thereis*any reason’ to
believe the information sought may shed light on government misconduct, public policy . . . demands
that the misconduct not be shielded merdly because it happens to be predecisiona and deliberative.”

186 F.R.D. at 164 (citing In re Sealed Case, 121 F.3d 729, 738 (D.C. Cir. 1997)).

These same concerns gpply to the investigation by the OIG into the potentid misconduct of the



BOP employeesinthiscase. Liketheinterna affairs divison of a police department, the OIG is
charged with investigating dlegations of wrongdoing committed by federd officers and employees.
Thereis no relevant digtinction between the OIG' s investigation here and internd investigations by loca
law enforcement agencies. Apart from generdly asserting that these documents “were prepared in
order to assst the agency decison-maker . . . in reaching adecison,” and stating that the documents
“reflect advisory opinions, recommendations, and deliberations comprising part of a process by which
government decisons and policies are formulated” (Declaration of Harley G. Lappin, dated June 2,
2004 (“Lappin Dec.”), 14), defendants have not identified any important public policies addressed in

these documents that would judtify the gpplication of the privilegein thiscase. See Morrissey v. City of

New York, 171 F.R.D. at 89. Seeaso Grand Cent. P ship Inc. v. Cuomo, 166 F.3d at 482 (stating

that “the privilege does not protect a document which is merely peripherd to actud policy formation;
the record must bear on the formulation or exercise of policy-oriented judgment”) (internd citations
omitted). Although in this case, the document contains recommendations as to disciplinary action to be
taken againgt certain employees, agencies personnel decisions are not the type of important

governmentd policy to which the privilege gpplies. Nat'| Cong. for Puerto Rican Rights ex. rel. Perez

v. City of New York, 194 F.R.D. at 95.

Even if the Court were to find that the information contained in the Appendix was subject to the
privilege, gpplication of the baancing test would dictate disclosure. Here, the information contained in
the Appendix includes not only the identity of potentid defendantsin this case, but witness satements
and other evidence which is highly rdevant to the plaintiffs civil rightscdams. Thelitigation, which

aleges widespread abuse by prison officids at the MDC directed at a specific class of individuas
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basad on their nationd origin, is dearly not a“frivolous’ litigation, but ingtead is of ahighly “serious’
nature, asserting misconduct by government officias and directly chalenging the policies and practices
of the government itsdf.

Asto the avallability of thisinformation from other sources, defendants have not identified any
other specific source of evidence that would provide the information contained in the Appendix. While
defendants have produced other documents containing names and images of correctiond officers, it
does not appear that these other documents contain alegations of relevant conduct against specific
officers. In addition, many potential members of the plaintiff class, because they have dready been
deported by the government, are not readily available for consultation. While videotapes of certain
conduct have been provided, it may not be possible for plaintiffs counsd to identify from these tepes
the names of the BOP officids involved or the identities of others who may have been present and
witnessed certain incidents.

Findly, the impact on government employees who may fear disclosure of their Satements has
been found by courts to be of limited concern in cases involving law enforcement officers. King v.
Conde, 121 F.R.D. 180, 192-93 (E.D.N.Y. 1988). In fact, the possbility of future disclosure to civil
rights plaintiffs and the knowledge thet their statements will encounter public scrutiny may in fact
encourage government employees to be more forthcoming during internd investigations. 1d.

Moreover, the importance of this information to the plaintiffs case and the public’sinterest in full
disclosure regarding potentia misconduct by government officids far outwelghs any concerns that these
employees may have for secrecy.

Here, given the need of the plaintiffs to obtain thisinformation so that they can amend thelr
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complaint in atimely fashion and name dl of the potentid defendants in the case prior to the expiration
of the gtatute of limitations, the Court concludes that the deliberative process privilege does not protect
the Appendix from disclosure. The vast mgority of the information in the Appendix is purely factud,
and istherefore not protected by the privilege. However, the Appendix also contains some brief
recommendations concerning disciplinary action to be taken againg certain officers. Whilethe
goplicability of the deliberative process privilege to these discrete portions of the Appendix isacloser
question, thisinformation is not relevant to the identification of individua defendants. Therefore,
defendants may redact these portions of the Appendix. Plaintiffs, however, may renew their gpplication
for thisinformation, if they so choose, during the course of merits discovery.

Accordingly, based on an in camerareview of the Appendix to the OIG investigative report,

this Court finds that the information contained in the Appendix is not covered by the deliberative

process privilege.

B. Law Enforcement Privilege

Defendants dso clam that the law enforcement privilege should gpply to dl of the documents
in question. The stated purpose of the law enforcement privilegeis“to prevent disclosure of law
enforcement techniques and procedures, to preserve the confidentidity of sources, to protect witness
and law enforcement personnel, to safeguard the privacy of individuas involved in an investigation, and

otherwise to prevent interference with an investigation.” 1n re Department of Investigation of the City of

New York v. Myerson 856 F.2d 481, 484 (2d Cir. 1988). However, “[w]hen the government

invokes the law enforcement . . . privilege, the court must baance the public interest in nondisclosure
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agang the need of the particular litigant for access
to the privileged information.” Raphael

v. AethaCas. & Sur. Co., 744 F.

Supp. 71, 74-75 (S.D.N.Y . 1990).

Thecourtin Morrissey v. City of New

York stated that:

The factors disfavoring disclosure are the threat to the safety of police
officers, the invasion of the privacy of the police officers, the weskening
of law enforcement programs or procedures, the chilling of police
investigative candor, the chilling of citizen complainant candor and Sate
privacy law. The factors favoring disclosure are the relevance of the
materid to the plaintiff’s case, the importance of the materid to the
plaintiff’s case, the srength of the plaintiff’s case, and the importance to
the public interest in releasing the information.

171 F.R.D. at 92 (citing King v. Conde, 121 F.R.D. at 190-96).> Thus, the law enforcement
privilege, like the deliberative process privilege, isaqudified, rather than absolute, privilege. See

Raphael v. Aetna Cas. & Sur. Co., 744 F. Supp. at 74.

The documents a issue fal into severa categories Documents 2-8 are summaries of interviews

3 In Morrissey, the court discussed these factorsin connection with the court’s andysis of the
“officid information privilege” Morrissey v. City of New York, 171 F.R.D. a 91. Theofficid
informetion privilege, closdy related to the law enforcement privilege, has been developed by courtsto
govern disputes over the production of law enforcement records in civil rights actions. Id. at 92 (citing
King v. Conde, 121 F.R.D. a 190). While the officid information privilegeis broader than the law
enforcement privilege, id. a 91-92, these factors are useful in weighing the gpplication of the law
enforcement privilege since both privileges are designed to protect the integrity of law enforcement
invesigetions.
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of various BOP gtaff members, describing their own actions, their observations of the actions of other
gaff members, and their observations regarding various inmates. Document 9 isasummary of a
telephonic interview with plaintiff Hany [brahim. Document 10 gppearsto be atranscript of at least
some of the videotapes, which includes not only a description of what was said by the individuds
viewed on the tapes, but dso comments regarding the observations of the individua who prepared the
transcript as to what he or she observed occurring on the tapes. Documents 11-13 gppear to be
interviews with two inmates who are among the named plaintiffsin thisaction. Document 14 isa
summary of the results of photographic lineups conducted with certain named plantiffs as well aswith

other detainees, and documents 15-20 are copies of the

actual photospreads reviewed by two of the named plaintiffs. Document 21 conssts of severa pages
from a computer database containing information regarding complaints againgt severa corrections

officerslodged by various detainees, including one of the named plaintiffs.

In arguing againgt disclosure of these items, the government cites concern for witness
confidentidity, the need to protect law enforcement techniques, and the concern that disclosure might
dert the subjects of the investigation to the fact that they are under investigation. In addition, asthe
court in King v. Conde noted, a*pointed menace to police effectiveness may ariseif the civil rights
plantiff seeking interna police filesis Imultaneoudy (or reasonably likely to bein the future) the
defendant in acrimina proceeding following from the incident in question.” 121 F.R.D. a 192. Inthis

casg, plaintiffs are not actud or potentiad defendants in an ongoing crimina matter,* and thus, disclosure

4 Whileit is possible that some of the detainees ultimatdly faced prosecution for immigration
violations or other conduct, there has been no representation made by the government that any of the
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will not “weak[en] law enforcement programs or procedures,” Morrissey v. City of New York, 171

F.RD. a 90-91, such asafuture crimind trid. Thus, this congderation weighs in favor of disclosure.

Defendants further assert that disclosure may revea witness identities and the identities of
preliminary targets of an ongoing investigation at the BOP. However, the argument is weskened by the
gtatement of Director Lappin, that the “OIG has completed its investigetion of alegations made by
plaintiffsin this case and has referred the matter to the BOP for adminigrative action.” (Lappin Dec.
6). Although Director Lappin subsequently states that “this matter is currently under investigation by
BOP s Office of Interna Affairs,” id., Lappin admits that the “ subjects may be aware that an
invegtigation is pending.” (Id. 1 10).°> Furthermore, severa of the BOP officersinterviewed are no
longer employed by the BOP and are not likely to be gtill subject to disciplinary action. Thus,

defendants claim of privilege on this basisis not persuasive.’

detainees face prosecution for conduct occurring while they were detained, and it isthis conduct that is
the subject of the documents under review.

® In addition, there is a confidentidity order in place in this litigation which would prohibit further
disclosure of thisinformation by plaintiffs except in limited circumstances.

®Defendants have not asserted that any of the subjects of the investigation have been referred
for possible crimind prosecution. While the Declaration from Director Lappin indicates that the OIG's
investigation has been completed and the matter has been referred to the BOP for adminigtrative action,
unfortunately, nothing in the government’ s submission indicates when the OIG completed its
investigation, when the Appendix was prepared, or for how long the matter has been pending before
the BOP. Moreover, it is clear that the actions of which plaintiffs complain occurred dmost three years
ago, shortly after September 11, 2001, and many of the Memoranda of Investigation, documents 2 - 9,
reference interviews of MDC staff members conducted during the period from May 2003 to August
2003. Other documentation indicates that interviews of inmates were conducted as early as May 2002.
At this point, with the expiration of the Satute of limitations looming to cut off any action by plaintiffs
againg these officers, the Court finds that any concern that disclosure will impede the disciplinary
decisons of the BOP is outweighed by the “strong policy in favor of full development of the factsin
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Furthermore, athough defendants claim that the disclosure of documents would reved the
identities of witnessesto incidents a the MDC, it should first be noted that it is*“presumably the

obligation” of government employeesto “cooperate in incident investigations.” Burkav. New York

City Trandt Auth., 110 F.R.D. a 664. Thus, to the extent that the documents contain interviews of

daff personnd, the question of privacy isfar outweighed by the need for the information. Moreover, to
the extent that defendants raise a concern about the willingness of staff membersto come forward and

be truthful in this and in future investigations, the court in Mercy v. County of Suffolk rejected that

argument, nating: “1f defendants are saying that police officers are more likely to be untruthful if they
know potentid plaintiffs might receive ther reports than they ordinarily are when they are faced with
possible departmenta disciplinary action, the court does accept their argument.” 93 F.R.D. a 522.

The court further noted that disclosure of the records of an internd disciplinary investigation can only

further the policy of encouraging self-evaluation and remedid action.

These invedtigations are conducted, at taxpayer expense, to determine
whether the procedures of the department or individua police officers
were responsble for the complained-of incident, and whether
disciplinary or other remedid action is necessary to prevent the
recurrence of smilar incidents. No legitimate purpose is served by
conducting the investigations under avell of near-total secrecy. Rather,
knowledge that alimited number of persons, as well as a ate or
federd court, may examine thefilein the event of civil litigation may
serve to insure that these invetigations are carried out in an even-
handed fashion, that the statements are carefully and accurately taken,

federd litigations to the end that justice be served.” Lorav. Board of Education, 74 F.R.D. 565, 579
(E.D.N.Y. 1977); seedso Burkav. N.Y.C. Trangt Auth., 110 F.R.D. a 666. Indeed, at least one
court has found that the policy reasons for staying discovery in acivil action in deferenceto acrimind
proceeding do not apply in the context of a pending disciplinary hearing. See Maher v. Monahan, No.
98 CV 2319, 2000 WL 648166, at *3-4 (S.D.N.Y. May 18, 2000).
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and that the true facts come to light, whether they reflect favorably or
unfavorably on the individud police officersinvolved or on the
department asawhole.

Id. Inthiscase, where there are adlegations of widespread, systemic abuse of federa prisoners based
upon their race and nationd origin, the need to ensure that these alegations are properly investigated is
paramount. Indeed, if such abuse has occurred, the public interest in ensuring that corrective action is
taken to prevent such abuse in the future and to discipline those responsible for such abuse far
outweighs any concern that the government may have that disclosure will chill potentia witnesses and

thwart the interdepartmentd investigation.
Findly, there has been no showing that the BOP officers who were witness to the events

documented in the investigation made their satements “with the clear understanding thet their identity

not be disclosed,” Cullen v. Margiotta, 811 F.2d 698, 714 (2d Cir. 1987), overruled on other grounds,

Agency Holding Corp. v. Maley-Duff & Assocs,, 483 U.S. 1021 (1987), afactor often found to be

dispositive in deciding whether to disclose documents that identify witnesses or sources. Seeid.; Cruz

v. Kennedy, 1998 WL 689946, at *5 (citing cases); Burke v. New Y ork City Police Dept., 115
F.R.D. 220, 227 (SD.N.Y. 1987). Thus, defendants conclusory clamsthat disclosure of the
identities of BOP officers who witnessed the events will thwart these types of investigations should be

entitled to little weight in the balancing test.

However, to the extent that the documents identify inmate witnesses other than the named
plantiffs, those individuas do have an interest in keeping their identities confidentid. Since the request

for information is currently limited to that necessary to identify potentia defendants, the non-government
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witnesses statements should be provided but with the witnesses' names redacted.

Defendants dso claim that the documents should be withheld because they disclose law
enforcement techniques and investigators' thought processes and tactics in questioning witnesses.
However, “across the board claims of law enforcement privilege supported only by conclusory

gatements will not suffice” Alexander v. Federal Bureau of Invedtigation, 186 F.R.D. at 167.

Defendants claims are smilar to those made by the police department in Maher v. Monahan, where

the defendants claimed that investigative fileswould “reved both investigative techniques and
confidentia sources of information.” 2000 WL 648166, at *5. The court found this assertion to be
“both entirdy speculaive and conclusory,” aing thet it is “thus entitled to little, if any, weight in the
balancing process” 1d.” Defendantsin this case make no showing as to how disclosure of the
documents at issue would reved specia law enforcement techniques. Here, defendants have failed to
identify any specific “strategy” or “tactics’ or law enforcement intiatives that would be reveded by
disclosing these documents. Other than interviewing staff members and inmates, conducting photo
lineups, and reviewing videotapes, which are sandard law enforcement techniques, there is nothing in
these documents that would merit protection based on the interest in protecting law enforcement

drategies.

Defendants dso claim that disclosure may not be fair to * officers whose reputations may be

" But cf. Nat'| Cong. for Puerto Rican Rights ex rel. Perez v. City of New York,194 F.R.D. at
94 (upholding law enforcement privilege with regard to memoranda involving “srategy and tactics,
opinions, andysis and ddiberations’ relating to “ specia enforcement programs and initiatives’ such as
deployment tactics to reduce subway crime and plans for future law enforcement endeavors to combat
organized crime).
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injured.” (Lappin Dec. 110 a 5). However, “neither state nor federd law contemplates denia to a
litigant of information from personne files or other documentsiif that information is necessary to the
party’s preparation of his case, even if the materid may reved mattersthat could cause embarrassment

or . . . harm to another party, or even to anon-party.” Burkev. New Y ork City Police Department,

115F.R.D. a 225. Furthermore, a protective order isadready in placein thisaction. Thus,

defendants claim of privilege on this basis should be denied.

In weighing the factors favoring disclosure, such as the importance of the materid to plaintiffs
case, plaintiffs make a strong argument that the documents should be released. The importance of
certain information to the plaintiff’s case “has at times been viewed as the most important of dl factors”
King v. Conde, 121 F.R.D. a 194 (citing cases). The plaintiffs need to identify the officers® who have
dlegedly violated their condtitutiond rightsis great considering thet their claims againgt the officers are
subject to athree-year statute of limitations. Here, the documents directly address the incidents
complained of, and provide witness satements as well as interviews of the officers and victims

themsdves. These factors tip the baance in favor of disclosure of the documents.

Defendants have argued thet the victims' recollection of events and their review of guard photos
and videotapes are an adequate substitute for the OIG report and other investigation records. This

cdam iswithout merit. Asthe courtin Kely v. City of San Jose noted, “since information in police files

8Thisis not an uncommon situation. Very often, “defendants refuse to give plaintiffs the names
of officers who were involved in the aleged incident, thus requiring plaintiffs to engage in costly
discovery merely to reach the point where they know the names of the partiesthey are suing.” Mercy
v. County of Suffalk, 93 F.R.D. a 523. Furthermore, the Court notes that “the interna affairsfileis
prepared a public expense, for apublic purpose,” id., which militatesin favor of disclosure of thefiles.
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will have been developed closer in time to the subject events, when witnesses were around and their
memories were fresher . . . it will not be likely that information of comparable qudity will be available
from any source.” 114 F.R.D. a 667. Here, as noted above, many of the witnesses and potentiad class
members may have been deported or released from custody and are no longer available for
consultation, and, even if they were, may not be able to identify by name those guards who ether
engaged in or witnessed the alleged abuse. Thus, since ** the government cannot show that the
information of comparable quality is as efficiently available from other aternative sources, this factor

should weigh in favor of disclosure’” King v. Conde, 121 F.R.D. at 195 (quoting Kelly v. City of San

Jose, 114 F.R.D. at 667).

In weighing the factors set out by the court in King v. Conde, the scalestip subgtantialy in
favor of disclosure of the documentsto plaintiffs. Thisis especidly so given that “[d]oubts must be
resolved, at the discovery stage, in favor of the[civil rights] dlaimant,” King v. Conde, 121 F.R.D. at

195 (quoting Kely v. City of San Jose, 114 F.R.D. at 666, and more so in light of the  elusiveness of

proof on some kinds of civil rights clams” Kely v. City of San Jose, 114 F.R.D. at 666.°

Accordingly, based on an in camerareview of the documents at issue, the Court orders

defendants to produce al of the documents to plaintiffs’® Defendants may, however, redact the names

% In addition, with regard to certain of the documents withheld by defendants, particularly the
summaries of interviews with named plaintiffs and the photospreads completed by named plaintiffs, no
colorable clam can be made that these documents are protected by the law enforcement privilege.
Thus, this Court must conclude that defendants withheld these documents smply to delay production to
the plaintiffs.

10 While the relevance of document 10, the transcripts and notes regarding the contents of
various videotapes, is not immediately obvious, this document does contain the names of various BOP
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of inmate witnesses, other than the named plaintiffs, gppearing in the documents. Defendants may also
redact the disciplinary recommendations contained in document 1, the Appendix. Furthermore, to the
extent that document 21 contains addresses and socid security numbers for either inmate witnesses or

governmenta employees, thisinformation may be redacted as well.*

Finaly, this Court notes that it appears that defendants may have withheld certain documents
containing information relevant to the identification of officersinvolved in the aleged abuse of detainees
where those documents do not relate specificaly to interactions between officers and the named
plantiffs'?> While this Court is aware that its earlier August 26, 2003 Order only reguired the
production of documents relating to interactions between officers and the named plaintiffs, the statute of
limitations will soon expire asto dl individuas potentidly culpable for the dleged abuses at the MDC.
Therefore, to the extent that the documents in defendants posession identify any government
employees potentialy respongible for misconduct involving putative classmembers other than the named

plaintiffs, those documents must be produced to plaintiffs as well.

Defendants are hereby Ordered to produce the documents by August 4, 2004, subject to the

protective order that is aready in place.

employees whaose identities may not be clear from the tapes themselves.

11 Maintiffs may, during merits discovery, may make an gpplication for these addresses and
socid security numbers upon a showing that such information is rdevant. Cf. Goodman v. City of New
York, No. 03 CV 2497, 2004 WL 1661105, at *1-2 (S.D.N.Y. July 23, 2004).

23pecificaly, the Court notes that document 14 summarizes the results of photolineups
conducted with detainees other than the named plaintiffs, and yet the Court was not provided with the
copies of the actua photospreads shown to these other detainees.

21



SO ORDERED.

Dated: Brooklyn, New Y ork
July 29, 2004

Cheryl L. Pallak
United States Magistrate Judge
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