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SI FTON, Seni or Judge.

This is a civil rights action brought under the First
and Fourteenth Amendnents to the United States Constitution and
42 U.S.C. 8§ 1983 chall enging the holiday displays policy of the
New York City public schools. The action is brought by Andrea
Skoros individually and as next friend of N cholas and Chri stos
Tine, her mnor sons. Defendants include the City of New York
(the “City”), Joel I. Klein, in his official capacity as

Chancel | or of the New York City Departnent of Education (“DOE"),
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and Sonya Lupion, individually and in her official capacity as
principal of the Edith K Bergtraum School. Plaintiffs seek
declaratory and injunctive relief and danages.

This Court has jurisdiction over this action pursuant
to 28 U.S.C. § 1331, which authorizes jurisdiction over civil
actions arising under federal law, and 28 U S.C. 8§ 1343(3), which
authorizes jurisdiction over civil actions arising under 42
U S C 8§ 1983. Both sides initially cross-noved for summary
judgment, and the plaintiffs noved in the alternative for a
prelimnary injunction. On Decenber 4, 2003, the parties
appeared before the undersigned and agreed to withdraw their
notions for summary judgnment and to present the matter to the
Court for decision as a bench trial on the basis of the papers
previously submtted in connection with the cross-notions,
suppl emrent ed by any additional docunentary or testinonial
evi dence either side mght choose to present.® | thereupon
ordered a consolidation of the prelimnary injunction hearing
with the bench trial, pursuant to Rule 65 of the Federal Rul es of
Givil Procedure,? and on Decenber 16, 2003, the matter was taken

on subm ssion. For the follow ng reasons, | conclude that the

Plaintiffs’ counsel, Robert J. Miise, joined by
t el ephone.

Rul e 65(a)(2) states, in relevant part: “Before or
after the commencenent of the hearing of an application for a
prelimnary injunction, the court may order the trial of the
action on the nerits to be advanced and consolidated with the
hearing of the application.” Fed. R GCv. P. 65(a)(2).
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New York City DOE holiday displays policy does not violate the
United States Constitution, and the conplaint is, accordingly,
di sm ssed. Wat follows sets forth the findings of fact and
conclusions of |aw on which this determ nation is based, as
required by Rule 52(a) of the Federal Rules of Cvil Procedure.
FACTS

Plaintiff Andrea Skoros is, as nmentioned, the nother of
Christos and Nicholas Tine. Skoros is Roman Catholic and is
rai sing her sons in the Roman Catholic faith. During the
2001/ 2002 school year, Nicholas was a third-grade student in New
York City Public School 165, the Edith K. Bergtraum School (“P.S.
165"), where defendant Sonya Lupi on was and continues to be
principal. The follow ng year, N cholas attended fourth grade at
P.S. 169. During the 2002/2003 school year, Christos attended
second grade at P.S. 184. Currently, Christos is in the third-
grade class at P.S. 184, and Nicholas is in the fifth-grade class
at P.S. 169.

I n Novenber 2001, the General Counsel to the Chancell or
of the DOE issued a nmenorandumto all DOE superintendents and
princi pals regarding holiday displays (the “Holiday D splays
menor anduni). The Holiday D splays nenorandum sets forth
gui delines for school officials to follow with respect to the
di splay of holiday, cultural, and seasonal synbols in the New
York City public schools. The Novenber 2001 nenorandum which

was redistributed unchanged in Novenber 2002, states:
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New York City is a diverse multi-cultural conmunity.

It is our responsibility as educators to foster nutual
under st andi ng and respect for the many beliefs and
custons stemm ng fromour community’s religious,
racial, ethnic and cultural heritage. |In furtherance
of this goal, we nmust be cognizant of and sensitive to
t he special significance of seasonal observances and
religious holidays. At the sanme tinme, we nust be

m ndful that the Constitution prohibits a school system
from endorsing or pronoting a particular religion or
belief system

The nmenorandum provi des the foll owi ng guidelines concerning the
di splay of cultural and holiday synbols:

1. The display of secular holiday synbol decorations
is permtted. Such synbols include, but are not
l[imted to, Christmas trees, Menorahs, and the Star
and Crescent.

2. Holiday displays shall not appear to pronpte or
celebrate any single religion or holiday.
Therefore, any synbol or decoration which may be
used nust be di splayed sinultaneously with other
synbol s or decorations reflecting different beliefs
or custons.

3. Al holiday displays should be tenporary in nature.
4. The primary purpose of all displays shall be to
pronote the goal of fostering understanding and
respect for the rights of all individuals regarding
their beliefs, values and custons.
(Joint Stip. of Facts, Exs. 1, 2) (enphasis in original).?
During both the 2001/ 2002 and 2002/ 2003 school years,
representatives fromthe Catholic League for Religious and Cvil

Ri ghts requested that school officials in the DCE all ow the

3The guidelines in their current formwere devel oped in
1997 by the DOE's O fice of Legal Services in conjunction with
the O fice of the Corporation Counsel. (See Vignola Decl. § 13.)
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inclusion of a creche* in the school seasonal displays. School
officials denied the request, pursuant to the Holiday Displays
menor andum  (See Joint Stip. of Facts, Exs. 7-15; Skoros Decl.
1 8) 1In addition, in Decenber 2002 Ms. Skoros inquired by
letter to Christos’ teacher what religious synbols the children
woul d be coloring for Christnmas. (See Skoros Supp. Decl. | 3;
Dahan Decl. 1Y 10-11, Ex. B.) Christos’ teacher, Ms. Dahan,
replied by describing the different Christnmas synbols the
chil dren had been working on, indicated they woul d be having a
party to cel ebrate the holiday, and included a copy of the DOE
Hol i day Di spl ays menorandum (See id.)

Both sides agree that, as interpreted and inpl enmented
by the DCE, the Holiday D splays nenorandum does not permt the
public display of the creche by school officials alone or as part
of a school -aut horized holiday or seasonal display in the public
schools within the DOE. (See Joint Stip. of Facts { 13.) The
hol i days to which the DOE nmenorandum applies include Ranadan,

Chanukah, Kwanzaa, and Chri stmas, which coincide nore or |ess

“Al t hough the parties use the terms “creche” and
“nativity scene” interchangeably, this opinion will refer to the
creche, defined as “a representation of the stable at Bethl ehem
with the infant Jesus surrounded by Mary, Joseph, the oxen and
asses, and adoring shepherds and magi.” Wbster’s Third New
International Dictionary of the English Language Unabri dged,
Merriam Webster, Inc. (1993); see The Oxford Anerican Dictionary
and Language CGuide, Oxford University Press (1999) (defining
creche as “a representation of a Nativity scene” and Nativity as
“the birth of Christ ... the festival of Christ’s birth;
Christmas”).
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with the winter solstice and with a winter vacation during which
t he public schools are closed.

The parties jointly stipulate that the holiday display
in the lobby of P.S. 165 in 2001 included a nenorah, Christmas
tree, star and crescent, and other holiday synbols. (See Joint
Stip. of Facts f 22.) The pictures of the display in P.S. 184 in
2002, provided in the joint stipulation of facts, show the front
entrance holiday display including a festively decorated
Christmas tree and a table adjacent to the tree with several
drei del s® and t hree paper nenorahs, one with a sign stating
“Happy Hanukah.” (See Joint Stip. of Facts, Exs. 16, 19.) In
addition, five dreidels and two ki naras® apparently drawn by
students are displayed on the walls next to the Christmas tree.
(See id.) Pictures of the back entrance to P.S. 184 depict
student artwork affixed to the walls, including two snowf | akes,
six Christmas weaths with student witten work, four dreidels,
and one nenorah. (See id., Exs. 17, 18, 20.) Pictures of
Christos’ classroomin P.S. 184 in Decenber 2002 show a cal endar
representing the nonth of Decenber with snowren, Christnas trees,
dreidels, and Santa in his sleigh pulled by reindeers. (See id.,

Ex. 21.) Hanging by clothespins froma line strung across the

A dreidel is a four-sided top used in a children's
gane traditionally played during Chanukah. See Random House
Dictionary (unabridged 1973 ed).

°A kinara is a seven-branched candel abra |ighted during
Kwanzaa cel ebrations. See The New Encycl opedia Britannica, (15th
ed. vol. 7, at 54-55).
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cl assroom are student-created, three-dinmensional paper Christmas
wreat hs and dreidels and at | east one drawing of a kinara. (See
id., Exs. 21, 22, 25, 26.) Affixed to tables and chairs in the
cl assroom are student-created stockings, with a name on each,
presumably the students' nanes. (See id., Exs. 23, 24.) There
is also a paper weath made of alternating snowren and Chri st nmas
trees topped with the Star of Bethlehemaffixed to a wall, as
wel | as a display of snowren under “A Wnter Wonderl and” sign.
(See id., Exs. 23, 24, 27.)

The joint stipulation of facts al so includes pictures
of the holiday inages present in the hallways, classroons, and
the adm nistrative office of P.S. 169 in Decenber 2002. Thirteen
phot ographs of the holiday synbols displayed around P.S. 169 are
i ncl uded, displaying the festive nature of the holiday display,
not to mention the creative flare of the students, teachers, and
adm nistrators. Included anong the imagery are reindeers nade
fromsmall brown bags beneath a *“Songs, Synbol, Signs of the
Season” sign; three-dinmensional paper dreidels; Christmas trees
topped with the Star of Bethl ehem candles, snownen, stars, paper
and stuffed teddy bears surrounding a card describing a book
entitled “The Chanukah Guest”; paper nenorahs, paper Christmas
trees, decorated paper Christmas weaths and bells, draw ngs of
Kwanzaa ki naras, gingerbread nmen cutouts surroundi ng a book
entitled “The G ngerbread Baby,” and a Christmas tree made of
cutout hand tracings colored green and covered with Chri stnas

decorations; a table-top artificial Christmas tree next to an
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el ectric menorah; imges of Santa C aus; candy canes, nore paper-
bag reindeer with cards inscribed with the verses to “Rudol ph the
Red- Nosed Rei ndeer”; a snowran atop a nound of packages w apped
as Christmas presents; cotton-ball snowren; a sign reading “Happy
Hol i days” and another reading “Let it Snow.” (See id., Exs. 28-
40.) In addition, a bulletin board in Nicholas’ classroom
di spl ayed cards descri bi ng Kwanzaa, Christmas, Ranmadan, and
Chanukah. (See Honer Decl. Y 4.) Ramamdan is described in one
card as follows:

Ramadan, the ninth nonth of the Muslimcal endar, is a
holy nonth for Muslins, believers in the religion

I slam During Ranadan, Muslinms fast (take no food or
drink) fromdawn to sunset. It is a very spiritua
time for Muslinms. They arise early for a pre-dawn
nmeal. At the end of the day, the fast is broken by
taking the Iftar neal, often with friends or famly
invited into one another’s honmes. \Wen the new noon
appears and the nonth of Ramadan is over, Mislins
celebrate a joyous holiday called Eid-ul-Fitr (Festiva
of Fast-Breaking). They dress in their best clothing
for prayers at the nosque and cel ebrate with famly and
friends.

(Honmer Decl., Ex. A.) The Chanukah card states:

Hanukkah is celebrated by Jews in renmenbrance of a
great victory, which won themthe right to practice
their religion. Also called the Festival of Lights,
Hanukkah | asts for eight days because the oil in the
Hanukkah story lasted that long. Candles are |it each
eveni ng during the eight days of Hanukkah. The candle
hol der is called a nenorah. It holds eight candl es and
one servant candle, which is used to light the

ot hers—one nore candl e each ni ght of Hanukkah. Sone
children receive gifts on each of the eight nights of
Hanukkah. They play drei del ganes and enjoy speci al
Hanukkah f oods.

(Honmer Decl., Ex. A.) The card describing Kwanzaa st ates:

Kwanzaa i s the holiday when African Anericans cel ebrate
their cultural heritage. It was created in 1966 by Dr.
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Maul ana Karenga, an African who wanted his people to
have a special tinme to celebrate and | earn about their
cultural origins. Kwanzaa is cel ebrated from Decenber
26 through January 1. Fanmilies and friends gather to
remenber their ancestors and to enjoy African mnusic,
danci ng, poetry, and foods. The holiday has seven
days, seven synbols, and seven principles. The
principles correspond to the seven days of the

cel ebration and serve as guides for daily |iving.

(Honmer Decl., Ex. A') The Christmas card states:
Chri stmas, Decenber 25, is the Christian holiday that
celebrates the birth of Jesus Christ. This holy tine
is marked by Nativity scenes, caroling, and church
services where Christians hear again the story of the
birth of the baby Jesus. Christmas includes many
festive custonms such as decorati ng hones and evergreen
trees with colored lights, bright ribbons, and shining
ornanments. Peopl e hang stockings by the fireplace,
send Christmas cards to friends near and far, and w ap
carefully chosen gifts for their |loved ones. The jolly
figure of Santa Claus is the bringer of gifts in this
happy season.

(Homer Decl., Ex. A)

Plaintiffs further allege that, during the w nter
hol i day season, Nicholas and Christos were “directed” to make
menor ahs and thereby “directed to engage in a sort of nock
religious practice of Jews.” (Pls. Brief at 27-28; see Skoros
Decl. ¥ 10; Skoros Supp. Decl. § 2.) Plaintiffs also allege that
Ni chol as was taught about the story of Chanukah and its origin
but not about Christmas and its origin. (See Skoros Decl. { 10;
Skoros Supp. Decl. T 4.) However, based on all of the evidence
submitted concerning the inplenmentation of the holiday displays
policy at Nicholas’ and Christos’ schools including the
decl arations of N cholas’ and Christos’ teachers, | conclude that

the Tine children were not in fact “directed” to nmke nenor ahs
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and voluntarily col ored nenorahs as part of their seasonal art
projects. (See Baungardt Decl. T 3; Crawl ey-Solinman Decl. | 3;
Honer Decl. 1Y 3-7; Dahan Decl. 1Y 4-8; Pantelis Decl. 1 3-6.)
In addition, | conclude on the sane basis that, in the creation
of such holiday displays, the children were taught about the
origins of each of the holidays cel ebrated, including Kwanzaa,
Chanukah, Ramadan, and Christnmas. (See Honer Decl. 1Y 3-7; Dahan
Decl . Y 4-8.)
CONTENTI ONS

Plaintiffs allege that the DOE's policy regarding
hol i day displays in the public schools on its face and as applied
vi ol ates the Establishnent C ause, plaintiffs’ right to free
exercise of religion, and plaintiff Skoros’ right to control the
religious upbringing and education of her children. Plaintiffs
contend that the nmenorah and the star and crescent are religious
synbol s and that their inclusion, absent the inclusion of the
creche, inperm ssibly endorses Judaismand |Islamat the expense
of Christianity. 1In addition, plaintiff Skoros contends that her
children, both mnor students in the New York City public
school s, when provided with coloring books including the story of
Chanukah and the inage of a nmenorah and when exposed to the
hol i day displays in the entrances, hallways, and cl assroons of
their schools, were coerced to accept Judaismand |Islamat the
expense of their Catholic beliefs.

I n response, defendants argue that the DCE guidelines

concerni ng holiday displays do not pronote any religion but
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rat her serve the secul ar, educational purpose of pronoting
cul tural understanding. Specifically, the Gty takes the
position that the nenorah and star and crescent are holiday
synbol s with secul ar di nensi ons whi ch, when di spl ayed with ot her
secul ar synbols of the holidays, serve the secul ar educati onal
pur pose of pronoting cultural understanding while avoiding the
pronoti on or endorsenent of any particular religious faith. The
creche, the City argues, is a religious synbol, the inclusion of
whi ch woul d, under all the circunstances, bring about exactly the
kind of constitutional harnms that plaintiffs seek to prevent.

ESTABLI SHVENT CLAUSE CLAI M

Est abl i shnent Cl ause law in the Supreme Court wth
respect to governmnent-sponsored displays of religious synbols nay
per haps best be described as an on-goi ng evolutionary process of
fitting recogni zed precedents to devel opi ng factual situations
presented by an increasingly diverse society.

Opi nions of one or nore of the Suprene Court Justices
have, fromtinme to tinme, announced the dem se of such precedents
as Lenon v. Kurtzman, 403 U S. 602 (1971), see, e.g., Lanb’'s
Chapel v. Center Moriches Union Free School Distr., 508 U S. 384,
396-401 (1993) (Scalia, J., concurring), and voiced the not
unusual appellate judges’ conplaint about tests that rely on
trial court fact-finding, predicting that the absence of a
conprehensi ve one-size-fits-all test will produce “a jurispru-
dence of mnutiae,” relying on “little nore than intuition and a

tape nmeasure.” E.g., County of Allegheny v. Geater Pittsburgh
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ACLU, 492 U. S. 573, 675-76 (1989) (Kennedy, J., concurring and
di ssenting).

In fact, Lenon and its progeny, as even their critics
acknow edge, have proven resilient, see Lanb’s Chapel, 508 U. S.
at 398-99, and provide a framework within which the resol ution of
this case is not that difficult. The problemis not the
i nadequacy of the Suprenme Court’s articul ated standards for
deci di ng cases such as these. The problem if problemit is, is
that contenporary society is, for better or worse, experiencing
exposure to an expanding variety of cultures and religions.

Lenon held that, in determ ning whether a governnent al
action violates the Establishment C ause, courts nust consider:
(1) whether the challenged practice has a secul ar purpose; (2)
whet her the practice either advances or inhibits religioninits
principal or primary effect; and (3) whether the practice fosters
excessi ve governnent entanglement with religion. Lenon, 403 U S
at 612-13. Although Lenon still governs facial challenges to
government policy, the second prong has evol ved into an
i ndependent test for challenges to governnent-sponsored policies
regardi ng displays of religious synbols as they are applied in
particul ar situations.

In Lynch v. Donnelly, 465 U. S. 668 (1984), the Court
confronted a city-sponsored display in a private park that
included a creéche, Santa Cl aus, Christmas tree, carolers, and a
banner proclai mng “Seasons Greetings.” Justice O Connor,

el aborating on the second prong of Lenon and devel opi ng what has
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become known as the endorsenent test, found the display
perm ssi bl e, recognizing that a public Christmas display of both
secular and religious synbols of Christrmas in the context of the
holiday itself does no nore than serve the secul ar purpose of
recogni zing the national holiday. Lynch, 465 U S. at 688
(O Connor, J., concurring). The mgjority in Lynch had no probl em
permtting the display since the context made clear that no
religious endorsenent by the government was intended. Lynch, 465
US 671, 680, 687.

In All egheny, the Court confronted two different
di spl ays: one, a governmnent-sponsored display of a nenorah
together with a Christmas tree, Allegheny, 492 U S. at 581-82,
587; the other, a free-standing créche on the courthouse steps,
id. at 579-82. The two situations were distinguished by the
Court in a manner with direct relevance to this case. A
plurality of the Court held that the nmenorah and Christnas tree
di splay did not offend the Establishnent C ause because of the
overriding secul ar purpose of recogni zing the diversity of
religious holidays during the winter season and the consequenti al
| ack of coercion. 1d. at 613-20 (Blackmun, J.), 632-38
(O Connor, J.), 663 (Kennedy, J., joined by Rehnquist, C J.,
Wiite, J., Scalia, J.). At the same tine, a plurality struck
down the free-standing créche because nothing in the context of
the display neutralized its distinctively religious nature. |Id.
at 598-603 (Bl ackmun, J., joined by Brennan, J., Stevens, J.,
Marshall, J., O Connor, J.).
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Facial Chall enge to DCE Policy

The court of appeals for this Crcuit recognizes the
continued rel evance of the Lenon test for the resolution of a
facial challenge on Establishment C ause grounds. See Comrack
Sel f-Servi ce Kosher Meats Inc. v. Wiss, 294 F.3d 415, 425 (2d
Cir. 2002) (“As the Suprene Court has recently reiterated, in
cases involving facial challenges on Establishnment C ause
grounds, we assess the constitutionality of an enactnent by
reference to the three factors first articulated in Lenon.")
(quoting Santa Fe | ndependent School Dist. v. Doe, 530 U S. 290,
314 (2000)) (internal quotation marks and citations omtted). In
Commack the court of appeals rem nded us that “the Lenon factors
require that a challenged |aw (1) have a valid secul ar purpose;
(2) have a primary effect that neither advances nor inhibits
religion; and (3) not foster excessive state entanglenent wth
religion.” 1d. (citing Lenmon, 403 U.S. at 612-13). Based on a
Lenon anal ysis, | conclude that the DOE has succeeded in

designing a policy’ sensitive to the variety of cultural,

The City objects to the characterization of the
Hol i day Di splay nmenorandum along with its interpretation and
application, as a “policy.” However, it is abundantly clear that
a nmenor andum aut hored by the General Counsel to the DCE
Chancel l or entitled “Holiday D splays” and distributed to al
superintendents and principals in the City DOE in two successive
school years, establishing “guidelines” for holiday displays and
relied upon in denying repeated requests to include a creche in
t he holiday displays, is properly considered a “policy” as
required to establish liability by a municipality such as New
York City under 42 U S.C. § 1983. See Mnell v. Dept. of Social

(continued. . .)
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religious, and ethnic backgrounds of New York City public schoo
students, and one that passes constitutional nuster.?
Secul ar Pur pose

The first step of the facial analysis is to determ ne
if the DCE holiday display policy has an unconstitutional
purpose. “Under the Lenon standard, a court nust invalidate a
[state policy] if it lacks a secular |egislative purpose.” Santa
Fe, 530 U.S. at 314 (quoting Lenon, 403 U S. at 612).
“IGovernmental action will only be found to | ack a secul ar
pur pose where ‘there [is] no question that the statute or
activity was notivated wholly by religious considerations.’”
Commack, 294 F.3d at 431 (quoting Lynch, 465 U S. at 680).

The Hol i day Display nmenorandum states that the “primary
pur pose of all displays shall be to pronote the goal of fostering
under standi ng and respect for the rights of all individuals
regarding their beliefs, values and custons.” (Joint Stip. of
Facts, Exs. 1, 2.) Consistent with that purpose, the menorandum
dictates that “holiday displays shall not appear to pronote or

celebrate any single religion or holiday.” (ld.) Specifically,

(...continued)
Servs., 436 U S. 658, 690-91 (1978).

8This Court’s role is sinply to review the constitu-
tionality of the policy, not re-wite it. See Marchi v. Board of
Cooperative Educational Services of Al bany, 173 F.3d 469, 476 (2d
Cr. 1999) (“when governnent endeavors to police itself and its
enpl oyees in an effort to avoid transgressing Establishment
Clause limts, it nust be accorded sone | eeway”).
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t he nenorandum states that “any synbol or decoration which may be
used nust be di splayed sinultaneously with other synbols or
decorations reflecting different beliefs or custons.” (1d.) The
text of the menorandum notes that it is the educator’s
responsibility “to foster mutual understanding and respect for
the many beliefs and custons stenming fromour comunity’s
religious, racial, ethnic and cultural heritage” and that “the
Constitution prohibits a school system from endorsing or
pronoting a particular religion or belief system” (1d.)
Accordingly, | find that the DOE holiday display policy, by its
terms, states a secul ar purpose.

The DOE's stated secular purpose is entitled to
def erence, but nonetheless, a court's duty is to “distinguish a
sham secul ar purpose froma sincere one.” Santa Fe, 530 U. S. at
308 (quoting Wallace v. Jaffree, 472 U S. 38, 75 (1985)
(O Connor, J., concurring in judgnment)). This inquiry involves
an exam nation of the circunstances surroundi ng the devel opnent
of the policy. See Santa Fe, 530 U. S. at 315. Such an inquiry
depends on “judicial interpretation of social facts” and the
“uni que circunstances” surroundi ng the adoption of the DOE
hol i day display policy. See Sante Fe, 530 U.S. at 315 (quoting
Lynch, 465 U.S. at 693-94 (O Connor, J., concurring)).

Plaintiffs argue that, despite its stated purpose, “by
purposeful ly excluding the Christian Nativity scene or creche,
[the DOE] policy actually narrows or reduces understandi ng and

respect.” (Pls. Brief at 23.) Specifically, plaintiffs allege
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that the true purpose of the DOE holiday display policy “is to
pronot e and endor se observance of Jew sh and Islam c religious
hol i days and seasonal observances and to secul arize Christian
religious holidays and seasonal observances, in particular, the
Christian holiday and seasonal observance of Christmas.” (Am
Compl. ¢ 14.) However, there is sinply no evidence sufficient to
establish such an insidious purpose on the part of the DOE. The
DCE decided to include the star and crescent anong the permtted
synbols with secular dinensions at least in part in response to
litigation brought by the Secretary-CGeneral for the National
Council on Islamc Affairs. (See Vignola Decl. f 22.) The only
evi dence as to the reason for the inclusion of the menorah is
that the DOE' s holiday display policy was fornul ated after
consultation with awers, DOE s counsel, and the Corporation
Counsel of the City of New York, with an eye towards parity and a
concern that the holiday displays do not pronote or cel ebrate any
single religion or holiday. (See Joint Stip. of Facts, Exs. 9,
13.)

It bears noting in this context that, despite the
growi ng diversity of this country, it is still by and |arge
Christian. (See Grunet Qpp. Decl., Ex. A, Religious Expression
at Christmastine: CQuidelines of the Catholic League, Christnas
2003 (noting that 86% of Americans identify thenselves as
Christian).) Wthout a diversity policy a winter holiday display
in New York City’s public schools would be dom nated by inages

representative of Christmas, as is true in nost residential and
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commercial areas of the City. Efforts to inject variety into the
wi nter holiday season have had the beneficial consequence of
maki ng bot h Chanukah and Ramadan nore famliar to the public.
See All egheny, 492 U. S. at 586-87 (Blackmun, J., joined by
Stevens and O Connor, JJ.). Potential sources of socia
di vi si veness have been | essened or accommpdat ed w t hout
underm ning the religious nessage of each of the religions
affected. It is now customary for Jewi sh children to receive
Chanukah presents, a practice that has developed in parallel wth
the giving of Christmas presents.® See id.; (Gunmet Cpp. Decl.
Ex. E, Louis Jacobs, “Hanukkah,” Encyclopedia of Religion, V.6 at
193 (Mrcea Eliade, ed. 1987)). Simlarly, Ranadan has adopted
some of the non-religious practices traditionally associated with
the cel ebration of Christmas. This year, for exanple, Hall mrk
Cards introduced greeting cards celebrating Eid al-Fitr
(see Muslim market gets new enphasis; Ranadan cards, dolls hot
sellers, Chicago Tribune, Nov. 23, 2003; Teresa Watanabe, Los
Angel es Times, Nov. 1, 2003; Jason Derose, Marketplace Mrning
Report, M nnesota Public Radi o, Nov. 24, 2003), and the Postal
Service expects to sell 44 mllion Eid stanps this year (up from
35 mllion printed in 2002) as part of its Holiday Cel ebration
series. (See Muslim market gets new enphasis; Ranadan cards,

dolls hot sellers, Chicago Tribune, Nov. 23, 2003.) The

°Gft-giving for Christians is rooted in the story of
the birth of Baby Jesus, when the Magi cane to Bethl ehem bearing
gifts.
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pl acenent of Kwanzaa during the wi nter holiday season, while not
government sponsored, is nevertheless an effort to inject another
secular alternative into an otherwi se highly religious season.
The DCE policy, permitting the inclusion of synmbols of Kwanzaa,
Chanukah, and Ramadan in addition to Christmas, is thus an
attenpt to diversify the season so that children who do not
celebrate Christnmas can participate in the seasonal cel ebration
and can |l earn about cultures different fromtheir own w thout
trespassing on their own religious beliefs. It is clear that the
DCE policy is sinply an attenpt to diversify the season and
provi de non-Christian holidays with parity in the school -
sponsored hol i day displ ays.

By enphasi zi ng secul ar aspects of the Christmas holiday
al ongsi de secul ar aspects of other belief systens involved, the
City does not discrimnate against Christians. See Allegheny,
492 U. S. at 610-11. The Suprene Court in Allegheny explicitly
rejected this notion and expl ained the difference between secul ar
and religious celebration of Christnas:

Cel ebrating Christnas as a religious, as opposed to a
secul ar holiday, necessarily entails professing,
proclaiming, or believing that Jesus of Nazareth, born
in a manger in Bethlehem is the Christ, the Messiah.

| f the governnent celebrates Christmas as a religious
holiday...it means that the governnment really is
declaring Jesus to be the Messiah, a specifically
Christian belief. In contrast, confining the
government's own cel ebration of Christnas to the
hol i days' secul ar aspects does not favor the religious
beliefs of non-Christians over those of Christians.

Rat her, it sinply permts the governnment to acknow edge
the holiday w thout expressing an allegiance to

Christian beliefs, an allegiance that would truly favor
Christians over non-Christians.
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Al | egheny, 492 U.S. at 611-12. Accordingly, plaintiffs’
all egation that the DOE' s holiday display policy s purpose is to
secul ari ze Christmas by including secular synmbols but not
religious synbols is without nerit. The DOE holiday display
policy is valid in its purpose and on its face as a neutral
accommodation of the nmulticulturalismof New York City's public
school children which protects mnority views and adequately
safeguards a diversity of religious and non-religious beliefs.
Primary Effect

The second prong of the Lenon test requires a court to
determ ne whether the “principal or primary effect” of the policy
advances or inhibits religion. Commack, 294 F.3d at 430 (quoting
Lynch, 465 U. S. at 612). “[T]he Establishnment C ause forbids a
State to hide behind the application of formally neutral criteria
and remain studiously oblivious to the effects of its actions.”
Capital Square v. Pinette, 515 U S. 753, 777 (1995)* (O Connor,
J., concurring in part and concurring in judgnment). However,
| aws that nmerely have an “indirect, renote or incidental benefit
upon religion,” Lynch, 465 U S. at 683, do not advance religion

in violation of the Establishment C ause. Commack, 294 F.3d at

¥I'n Capital Square, a plurality of the Court found
that the endorsenment test did not apply to private religious
di splays in traditional public forums, but nearly all of the
Justices agreed that the test should apply to governnent -
sponsored religious expression. See Capital Square, 515 U S. at
764-66 (Scalia, J., with Rehnquist, C J., Kennedy and Thonas,
JJ., concurring); id. at 785-88 (Souter, J., with O Connor and
Breyer, JJ., concurring); id. at 797-99 (Stevens, J.,
di ssenting).
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430. Accordingly, “when courts adjudicate clains that sone
governmental activity violates the Establishnment C ause, they
must be careful not to invalidate activity that has a primary
secul ar purpose and effect and only incidental religious
significance.” Marchi v. Board of Cooperative Educati onal
Services of Al bany, 173 F.3d 469, 476 (2d Cr. 1999)

Courts are required to be “particularly vigilant in
nmoni toring conpliance with the Establishnent C ause in elenentary
and secondary school s” because “[f]am |ies entrust public schools
with the education of their children, but condition their trust
on the understanding that the classroomw || not purposely be
used to advance religious views that may conflict with the
private beliefs of the students and his or her famly.” Edwards
v. Aguillard, 482 U S. 578, 583-84 (1987). In addition, the
hei ght ened scrutiny is required because “[s]tudents are
i npressi onable and their attendance is involuntary.” Edwards,
482 U. S. at 583-84.

In this case, the text of the policy permts the
i nclusion of a menorah and a star and crescent anong ot her
secul ar synbols in school holiday displays. Accordingly, one
crucial question is whether the DCE policy conveys or attenpts to
convey the nmessage that children should enbrace Judai sm and
Islam See Wallace, 472 U.S. at 73-74. Absent a denonstration
of City endorsenent of a particular set of religious beliefs, the
di splay of synmbols with religious dinensions in connection with a

legiti mate secul ar purpose, i.e., the celebration of nultiple
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wi nter holidays, is sinply an acknowl edgnment of the holidays
Wi t hout expressing allegiance to particular religious beliefs or
religion over non-religion. See Allegheny, 492 U S. at 611-12.
The question cannot, however, be answered in the abstract but,
instead, requires the Court to consider whether an objective
observer, acquainted with the history, |anguage, and adm nistra-
tion of the holiday display policy, would perceive it as an
endorsenent of religion. Santa Fe, 530 U. S. at 309; see also
Wal |l ace v. Jaffree, 472 U S. 38, 73-74 (1985) (O Connor, J.,
concurring in part and concurring in judgnment); Lynch, 465 U. S.
at 694 (concurring opinion) ("Every government practice nust be
judged in its unique circunstances to determ ne whether it
constitutes an endorsenent or disapproval of religion").

The principal effect of the DCE holiday display policy
and its interpretation is the advancenent of its secul ar purpose.
The holiday display policy allows the presentation of synbols
that, although perhaps religious in origin, have devel oped
significant secular connotations. The synbols are used as
teaching aids or resources to foster understandi ng and respect
and are presented as part of a larger display of cultural synbols
of the winter holidays that is tenporary in nature. Because al
synbol s nmust have significant secul ar di mensi ons and nmust be
presented in a prudent and objective manner as a teaching aid,

t he advancenent of a secul ar program of education, and not of
religion, is the primary effect of the policy and its

i nterpretation.
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This prong of the Lenon test al so forbids governnental
conduct whose primary effect is to inhibit religion. Lenon, 403
US at 612. A “practice that plainly enbodies an intentional
di scrimnation anong religions nmust be closely fitted to a
conpel ling state purpose in order to survive constitutional
chal l enge.” Lynch, 465 U. S. at 689 (O Connor, J., concurring,
n.1l). As evidenced by the text of the policy, which suggests the
inclusion of a Christrmas tree as well as a nmenorah and a star and
crescent, the DCE holiday display policy does not “plainly enbody
an intentional discrimnation anmong religions.” Lynch, 465 U S.
at 689 (O Connor, J., concurring, n.1l). However, even practices
t hat suggest a denom national preference require strict scrutiny.
See All egheny, 492 U S. at 608-09. Plaintiffs argue that a
policy which allows for Jewi sh and Muslimsynbols with religious
di mensi ons but excludes the creche, a Christian synbol with
religious dinmensions, suggests an inperm ssible hostility towards
Christianity.! This argunent fails for two reasons.

First, despite plaintiffs’ argunent to the contrary,

t he holiday display policy does in fact allow for Christmas

HUplaintiffs also argue that the créeche shoul d be
i ncl uded because it too has secul ar di nensions, nanely, a
celebration of the historical birth of Jesus. This argunent is
frivolous. Wile the birthdays of historically significant
figures are regularly celebrated in this country, it is not a
practice to cel ebrate such anniversaries wth a depiction of
their birth. The celebration of Christ’s nativity in the form of
the créche is what it is )) areligiously oriented evocation of
the mracle of Christ’s birth )) a central tenet of Christian
bel i ef s.
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synbols with religious dinensions.' The text of the policy
itself suggests the inclusion of a Christmas tree topped with the
Star of Bethlehem (See Joint Stip. of Facts, Exs. 23, 27, 28,
30.) A Christnas tree, even one without the Star of Bethl ehem
has religious connotations in addition to secul ar connotati ons.
See Sechler v. State Coll ege Area School Dist. 121, F. Supp. 2d
439, 451 (M D. Pa. 2000) (“the Christmas tree (despite being
called a "Gving Tree") and the doves plainly have religious
connotations in addition to their secul ar neaning”); Chabad-
Lubavitch of Georgia v. Harris, 752 F. Supp. 1063, 1068 (N.D. Ca.
1990) (“the Christmas tree is a m xed secul ar-and-religi ous
synbol ”); (Gunet Qpp. Decl., Ex. A, Religious Expression at
Christmastine: Guidelines of the Catholic League, Christnmas 2003
(noting that a Christmas tree in a public school is anong the
synbol s “viewed as secul ar or religious depending on the
context”)). The Christmas tree, as evidenced by its name, does
not derive fromthe Jewish or Islamc faiths but, |ike Christmas
stockings and Christmas weaths, is a product of the cel ebration
of the birth of Jesus. It is also clear that the religious
origins of Christmas will be explored during the creation and
observation of these holiday displays. This is evidenced by the
Christmas card di splayed on the bulletin board in Ms. Honer’s

fourth-grade class. (See Honer Decl., Ex. A) The card

2 ndeed, the card describing the Christmas holiday in
Ni chol as’ classroomrefers to “Nativity Scenes” as one of the
synmbols marking “this holy tune.” (Honer Decl., Ex. A)



- 25 -
descri bing Christmas, posted al ongsi de cards descri bi ng Chanukah,
Ramadan, and Kwanzaa, describes Christmas as “the Christian
holiday that celebrates the birth of Jesus Christ.” (Honer
Decl ., Ex. A)

Even if a holiday display were devoid of a Christian
religious synbol apart fromthe Christmas tree, the display would
not be in violation of the Establishment Cause. Inplicit in the
Al | egheny holding is a recognition that an explicit Christian
religious synbol such as a creéche need not be included in a
Christmas tinme display to counterbal ance the display of a nenorah
before the nessage is reasonably perceived as one of inclusion.
See All egheny, 492 U S. 573 (1989) (upholding the constitutional-
ity of a display including a Christnmas tree, a nenorah and a
“salute to liberty” sign).

Second, the policy does not single out the créche but,
rat her, distinguishes between synbols with secul ar di nensi ons
that are perm ssible and “purely religious” synbols that are not
perm ssible. (See Defs. Brief at 12.) “[A] significant factor
i n uphol di ng governnental progranms in the face of Establishnent
Clause attack is their neutrality towards religion.” Good News
Club v. MIford Central School, 533 U S. 98, 114 (2001); see
Parents Association of P.S. 16 v. Quinones, 803 F.2d 1235, 1240
(2d Cir. 1986). “The rationale behind the requirenment of
neutrality is, in part, that governnental actions giving even the
appearance of favoring one religion over another are likely to

cause divisiveness and di srespect for government by those who
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hol d contrary beliefs.” See Quinones, 803 F.2d at 1240. *“The
concern for neutrality is nowhere nore inportant than in
education prograns, for the governnent's activities in this area
can have a magnified inmpact on inpressionabl e young m nds,
providing a crucial synbolic |ink between government and
religion, thereby enlisting )) at least in the eyes of
i mpr essi onabl e youngsters )) the powers of governnent to the
support of the religious denom nation.” Quinones, 803 F.2d at
1240 (quoting G and Rapids School Dist. v. Ball, 473 U S. 373
(1985)) (internal quotation marks omtted).

As interpreted, the policy prohibits not just the
creche, but anything considered purely religious, including
excerpts fromreligious text such as the Torah or the Qur’ an,
scenes of worship, objects of worship, illustrations of deities
or religious figures |ike Mihamrad, and illustrations of
religious events. (See Vignola Decl. § 16.) M. Vignola
expl ai ns that these displays are prohibited because of a concern
that their display would violate the Establishnment C ause. (See
Vignola Decl. § 16.) |In addition, M. Vignola explains that
“I'h]oliday displays raise a particular concern because they nay
be seen by students outside the inmedi ate context of classroom
instruction” and therefore pose “a greater risk” of “being
percei ved as endorsing religion.” (See Vignola Decl. T 15.)
Because the DOE “has a strong, perhaps conpelling, interest in
avoi di ng Establishnment C ause violations,” see Lanb's Chapel, 508

US at 394, 113 S. C. 2141, it may proscribe activities that



- 27 -
risk giving the inpression that the school endorses religion.”
Marchi, 173 F. 3d at 477.

As the Eighth G rcuit Court of Appeals has noted, “[i]t
woul d be literally inpossible to devel op a public school
curriculumthat did not in sone way affect the religious or non-
religious sensibilities of sone of the students or their
parents.” Florey v. Sioux Falls School Dist., 619 F.2d 1311
1317 (8th Cir.), cert. denied, 449 U S. 987 (1980). However, the
DCE “need only ensure that the primary effect of the school’s
policy is secular.” Id.

In this case, the DCE has succeeded. Exclusion of the
creche from holiday displays is not discrimnatory or hostile
towards Christianity but, rather, serves the holiday display
policy’s secul ar purpose. By excluding purely religious synbols
of all faiths, the policy avoids the appearance of endorsing any
one religion and, instead, has the primary secul ar effect of
celebrating the diversity of the winter holiday season.

Ent angl enment

The third prong of the Lenon test demands that
government policy not “foster an excessive ... entanglenment with
religion.” Lenon, 403 U S. at 613. “[I]f the state nust engage
in continuing adm ni strative supervision of nonsecular activity,
church and state are excessively intertwined.” Brandon v. Board
of Ed. of Cuilderland Central School Dist., 635 F.2d 971, 979 (2d
Cir. 1980).
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Ent angl ement is not an issue in this case. The DOE s
efforts to assure conpliance with the Establishnent C ause in the
operation of its schools via a uniform holiday display policy are
designed to guard agai nst the entangl enent that would ensue if
the DOE had to police each and every display in every public
school year after year. See Florey, 619 F.2d at 1318, and C ever
v. Cherry H Il Township Bd. of Ed., 838 F. Supp. 929, 941 (D.N. J.
1993) (rejecting excessive entangl enent chall enge to school
district policy designed to ensure conpliance with Establishnment
Clause). |If the DOE were not permtted to design a policy that
enbraces the multiculturalismof the New York City public schoo
children during the winter holiday season, school adm nistrators
m ght be | eft no choice but to exclude any reference to
Chri stmas, Chanukah, and Ramadan. The Establishnment C ause
jurisprudence does not demand such a result. Because the DOE
hol i day display policy has a genui ne secul ar purpose, does not
i nperm ssibly pronote or inhibit religion, and does not unduly
ent angl e the governnent in nonsecular activity, the policy on its
face does not violate the Establishnment C ause.

As Applied Challenge to DOE Policy

| turn next to the constitutionality of the wi nter
hol i day di splays as the DOE displays policy was applied in P.S.
169, P.S. 165, and P.S. 184 in Decenber 2001 and 2002. The
constitutionality of these displays is governed by El ewski v.
Cty of Syracuse, 123 F.3d 51 (2d G r. 1997), in which the court

of appeal s recogni zed the endorsenment test for as applied
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Est abl i shment Cl ause chal l enges.'®* The endorsenent inquiry is a
“highly fact-specific test” that requires a court to ascertain
whet her “a reasonabl e observer of the display in its particular
context [woul d] perceive a nessage of governmental endorsenent or
sponsorship of religion.” Elewski, 123 F.3d at 53; see
Al | egheny, 492 U.S. at 593; see also Capital Square, 515 U. S
753. “Thus, if a [religious synbol's] context )) |like the
context of the creche in Lynch or that of the nmenorah in
Al | egheny )) neutralizes the nessage of governmental endorsenent,
then the [religious synbol] passes nuster under the Establishnent
Clause.” Elewski, 123 F.3d at 54. The context is inportant
because “it is not the sinple exposure to religious synbols that
is constitutionally inpermssible; rather, it is the nessage
conveyed, particularly to inpressionable youngsters, by |inkage
of such synbols to their public school.” Spacco v. Bridgewater
School Dept., 722 F. Supp. 834, n.1 (D. Mass. 1989) (citing
Larkin v. Grendel's Den. Inc., 103 S. . 505 (1982), and
Al | egheny, 492 U.S. 573)). “The synbolismof a union between

church and state is nost likely to influence children of tender

BI'n El ewski, the court of appeals found that a city-
owned creche in a public park at the foot of a decorated
evergreen tree and surrounded by sawhorse barricades with the
mayor’s name in red lettering, observed in the context of the
entire downtown holiday display which included a privately owned
menorah | ocated in a nearby public park, was not a violation of
t he Establishnment C ause because “an observer woul d perceive a
celebration of the diversity of the holiday season, including
traditional religious and secul ar synbols.” El ewski, 124 F.3d
51, 55 (2d Gir. 1997).
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years, whose experience is limted and whose beliefs consequently
are the function of environnent as nuch as of free and voluntary
choice.” Quinones, 803 F.2d at 1240 (quoting G and Rapids, 473
U S. 373).

Al t hough the Establishment C ause jurisprudence is
m ndf ul of protecting inpressionable children fromthe perception
of government-sponsored religion in public schools, see Edwards,
482 U. S. at 583-84, “the endorsenent test necessarily focuses
upon the perception of a reasonable, infornmed observer [who] nust
be deenmed aware of the history and context of the community and
forumin which the religious display appears.” Creatore v. Town
of Trunmbull, 68 F.3d 59, 61 (2d G r. 1995) (quoting Capitol
Square, 515 U. S. at 773-74 (O Connor, J., concurring in part and
concurring in judgnment)). This is “in large part a |egal
guestion to be answered on the basis of judicial interpretation
of social facts.” Elewki, 123 F.3d at 53-4 (quoting Lynch, 465
U.S. at 694 (opinion of O Connor, J.)). Accordingly, “the
endorsenment inquiry is not about the perceptions of particular
i ndi vidual s or saving isol ated nonadherents fromthe di sconfort
of viewi ng synbols of a faith to which they do not subscribe.”
Capital Square, 515 U.S. at 779 (O Connor, J., concurring in part
and concurring in judgment).

Accordi ngly, the nessage presented by the display of a
menorah and a star and crescent in the context of the greater
hol i day displays in the public schools nust be reviewed as

percei ved by the children, Christian children in particular, but
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not one hyper-sensitive Catholic child. Upon review ng the
di zzying array of holiday synbols depicted in P.S. 165, 169, and
184, it is inpossible to conclude that Christian students
attendi ng one of these schools may interpret the inclusion of
menor ahs and a star and crescent in the tenporary displays as an
endor senent of Judaismor |Islamover Christianity or feel coerced
into practicing a particular religion. The context of these
hol i day di splays neutralizes the religious dinmensions of the
menorah and the star and crescent such that even a child
participating in the creation of the display would not perceive
it to be an endorsenent of Judaismor Islam Nor would any child
| ooki ng at them objectively view these holiday displays,
i ncludi ng, as they do, nunerous Christms synbols, and perceive a
nmessage of disapproval of Christianity. Utimtely, the effect
of the holiday displays at P.S. 165, P.S. 169, and P.S. 184, is
to all ow students to share the know edge of various religious and
non-religious holidays occurring during the winter w thout
feeling threatened by them As in Elewski, a reasonable
Christian child observing the display would not perceive
religious endorsenent or coercion but “a celebration of the
di versity of the holiday season, including traditional religious
and secul ar synbols of that season.” Elewski, 123 F.3d at 55.
The phot ographs of the displays in P.S. 184 and P.S. 169 in
Decenber 2002 reinforce the conclusion that the interpretation
and i nplementation of the DOE holiday display policy is a nodel

of neutralismand plurality.
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Plaintiffs also allege that N cholas and Christos were
“directed” to nake nenorahs and thereby “directed to engage in a
sort of nock religious practice of Jews.” (Pls. Brief at 27-28.)
However, as noted earlier, the evidence does not support a
finding that the Tine children were “directed” to nake nenorahs.
But, even if they were in sonme sense directed to draw and col or
menorahs as part of a | esson plan, for exanple, plaintiffs’
assertion that this activity is “a sort of nock religious
practice of Jews” borders on the offensive, displaying the very
insensitivity for the religious practices of others that the
DCE s policies are designed to reduce. Although classroom
activities including the coloring of a picture of a nenorah and
learning fromthe teacher the religious origins of the synbol nay
be distasteful to the parent of a Christian child or to the child
itself, such activities do not constitute a violation of the
Est abl i shnent Cl ause. See Santa Fe, 530 U.S. at 313 (“By no
means do [the Religion Causes of the First Amendnent] inpose a
prohibition on all religious activity in our public schools.”)
(internal citations omtted). Study of religion in the public
school s, “when presented objectively as part of a secul ar program

of education,” does not offend the Establishnment C ause. Lynch,
465 U. S. at 679-80 (citing Abington School Dist. v. Schenpp, 374
U S. 203, 225 (1963)). Courts have long held that teachi ng about
religion may be part of a secular program of education, so |ong
as instruction is “presented objectively” as part of an

appropriate study of secular subjects such as literature,
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history, civilization, ethics, or conparative religion. Al tnmn
v. Bedford Cent. School Dist., 245 F.3d 49, 76 (2d G r. 2001)
(quoting Epperson v. Arkansas, 393 U.S. 97, 106 (1968)); see also
Stone v. Graham 499 U. S. 39, 42 (1980). Moreover, “when the
primary purpose served by a given school activity is secular,
that activity is not nade unconstitutional by the inclusion of
sone religious content.” Florey, 619 F.2d at 1316. Cearly the
creation of these displays fulfills the secul ar objectives of the
hol i day display policy, which is to foster understandi ng and
respect for the many beliefs, values, and custons stenmm ng from
the community’ s religious, racial, ethnic, and cultural heritage
and do not violate the Establishment C ause.
FREE EXERCI SE CLAI M

The Free Exercise O ause “forestalls conpul sion by |aw
of the acceptance of any creed or the practice of any form of
worship.” Altman, 245 F.3d at 79 (quoting Cantwel | v.
Connecticut, 310 U. S. 296, 303-04 (1940)). To establish a
violation of their free exercise rights, plaintiffs “nust show
the coercive effect” of the DOE's policy “as it operates agai nst
[then] in the practice of [their] religion.” Brandon v.
Qui | derland, 635 F.2d 971, 976 (1980) (quoting Abington, 374 U S.
at 223). In addition, “there are hei ghtened concerns wth
protecting freedom of conscience from subtle coercive pressure in
the el ementary and secondary public schools.” Lee v. Wi snan,

505 U. S. 577, 592 (1992).
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Plaintiffs’ free exercise clains are based on their
al l egations that, by virtue of exposure to their schools’ holiday
di spl ays and di scussi ons regarding the origins of Chanukah or
Ramadan during the creation of such displays, the children were
subj ected to coercion to accept the Jewish and Islam c faiths and
to renounce Christianity. It is clearly established from both
the content of the Holiday D splays nenorandum and the multiple
decl arations of school teachers and admi nistrators submtted by
the Gty that the defendants do not intend to restrict the
religious activities of any of the children in the school s,
including the Tine children. However, if neutral actions have a
restrictive effect, a court must inquire as to whether or not the
“governnment has placed a substantial burden on the observation of
a central religious belief or practice.” Atmn, 245 F.3d at 79
(citation omtted). The evidence does not indicate that the DOE
hol i day display policy on its face or as applied in the tenporary
holiday displays in P.S. 165, 169, or 184 has the effect of
operating agai nst or burdening the Tine children’ s observation of
their religious practices or beliefs. As noted earlier, the
hol i day di spl ays evidenced in this action conveyed an incl usive
nmessage, did not advance or pronote any particular religion, and
did not coerce plaintiffs to reject Christianity. Thus,
plaintiffs passive exposure to and even their participation in
the creation of the displays, including synbols from several
different religious and cultural holidays, do not interfere with

their ability to practice their owm faith. Simlarly, |essons
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gi ven during the course of the holiday season about the neanings
of the synmbols or the origins of the holidays they represent,
when presented in the secul ar manner evi denced here, do not
interfere with the Tine children’s ability to practice their own
faith. Accordingly, the DOE holiday display policy on its face
and as applied in P.S. 165, 169, and 184 does not violate
plaintiffs’ free exercise rights.

PARENTAL RI GHTS CLAI M

Parents have a First Anendnent right to direct the
religious upbringing and education of their children, see
W sconsin v. Yoder, 406 U. S. 205, 213-14 (1972), as well as a
di stinct Fourteenth Anendnent l|iberty interest in the upbringing
of their children, see Imediato v. Rye Neck School Dist., 73
F.3d 454, 461 (2d G r. 1995). However, these rights nust be
wei ghed against the State’'s interest in regulating elenmentary and
secondary education. Yoder, 406 U. S. at 213-14; Imrediato, 73
F.3d at 461.

Plaintiff Skoros’ parental rights claimis closely
related to the her children’s free exercise claim Plaintiff
Skoros alleges that, by virtue of the DOE s coercion of her
children to accept the Jewish and Islam c faiths and renounce
Christianity, the DCE infringed upon her right (1) “to control
the religious upbringing and training of her mnor children”; (2)
“to raise her children according to the religion, system of
val ues, and noral nornms she deens appropriate”; and (3) “to the

care, custody, education of and association with her children,”
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in violation of the First and Fourteenth Anendnments. (Am Conpl.
19 25, 28.)

As previously noted, the evidence does not support a
finding that the Tine children were in any way coerced to have
t hem adopt Judaismor Islamor to renounce Christianity by their
participation in the creation of the tenporary holiday displays.
In addition, the evidence does not support a finding that the
tenporary holiday displays in the Tine children’s schools
interfered with plaintiff Skoros’ relationship with her children
or her ability to control their upbringing. Although plaintiff
Skoros repeatedly clainms that N cholas and Christos were
“directed” to nake a nenorah, the nore credible explanation is
that offered by their teachers who state that the children were
provi ded col ori ng books containing an i mage of a nenorah which
they chose to color. Certainly, such a situation does not anount
to an act “undeniably at odds with fundanmental tenets of [one's]
religious beliefs.” Yoder, 406 U S. at 218. Accordingly, the
DCE holiday display policy and the tenporary displays in the Tine
children’s schools do not interfere in any way with plaintiff
Skoros’ raising her children.

CONCLUSI ON

For the aforenentioned reasons, the clerk of court is
directed to enter judgnment in favor of the defendants on al
counts and to furnish a filed copy of the within to all parties
and to the magi strate judge.

SO ORDERED



Dat ed : Br ookl yn, New York
February 18, 2004

United States District Judge



