
TO PLAINTIFF

RE: V.

CV

Your case has now been docketed and assigned a judge. Enclosed are the papers 
necessary to have your complaint served on the defendants. In any correspondence concerning 
your case, you MUST give the name of the case, docket number and judge's initials, exactly as 
shown above.

IMPORTANT: If you change your address at any time during your litigation, you 
MUST notify the Court. You MUST also notify the defendant(s) or the defendant's attorney of 
your new address. It is not enough to just put the new address on a letter without indicating that 
it is a new address. You should write "please note my new address'' .

YOU ARE REQUIRED TO SUBMIT AND HAVE A SUMMONS ISSUED BY 
THE COURT AND SERVE BOTH THE SUMMONS AND COMPLAINT WITHIN  
DAYS FROM THE DATE THE COMPLAINT WAS FILED. IF THE SUMMONS AND 
COMPLAINT ARE NOT  SERVED WITHIN  DAYS, YOUR CASE MAY BE 
DISMISSED. See Rule 4(m) of the  Federal Rules of Civil Procedure (which is enclosed for your 
review). IF YOU CANNOT SERVE THE SUMMONS AND COMPLAINT WITHIN  
DAYS, YOU MUST WRITE TO THE JUDGE TO ASK FOR ADDITIONAL TIME, 
EXPLAINING WHY YOU ARE UNABLE TO SERVE YOUR SUMMONS AND 
COMPLAINT WITHIN THE ALLOTTED TIME.
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Enclosed please find the following papers:

Original summons (the one that has the seal of the Court on it)

Copies of the summons

Rule 4 of the Fed. R. Civ. P.

Waiver of Service forms, including sample and blank forms

Instructions for Preparing a Motion

Instructions for Opposing a Motion

Instructions on How to Amend Your Complaint

Application for the Appointment of Counsel with cover letter

Notice of Consent to Trial before a U.S. Magistrate Judge

Affirmation of Service Form (2)
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INSTRUCTIONS FOR HAVING THE DEFENDANT(S) SERVED WITH THE
SUMMONS AND COMPLAINT

Now that your case has been filed, you must have the defendant(s) served with the
summons and complaint. The Court issues only one original summons, no matter how many
defendants are named. We have included the number of copies of the summons necessary to
serve each defendant, plus two extra copies. Do not serve the original summons. Once all
defendants have been served, you must file with the Court's Pro Se Office the original summons
with the process server's proof-of-service section completed and signed (on the back of the
summons). If you do not effect service properly, the case may not move forward.

SERVICE OF THE SUMMONS AND COMPLAINT

1. You must have a copy of the summons and complaint served by anyone who is over
the age of 18 and not a party to the lawsuit. You may not serve the summons and complaint
yourself. See generally, Rule 4 of the Federal Rules of Civil Procedure. Service of the summons
and complaint can be made on an individual person by physically handing a copy of the summons
and complaint to the defendant. You may also effect service in other ways as set forth in
paragraph 2 below as well as in Section 308 of the New York Civil Practice Law and Rules.
Although you may use a friend or relative (as long as the person is 18 years old and not a party to
the lawsuit), you may also use a professional, licensed process server. Process servers are listed
in the telephone book and in the New York Law Journal. After the defendant(s) has been served,
the person who served the summons and complaint must complete the back page of the original
summons, or s/he may submit a separate affidavit or affirmation of service and attach it to the
original summons. You must file the original summons and proof-of-service with the Court.

IMPORTANT: You must return the original summons (with the seal of the Court on
it) to the Court, together with proof-of-service. If you do not return the summons with proof-of-
service completed, you have not complied with the Federal Rules of Civil Procedure and your
case may not move forward.
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2. Service on a Company or Government Entity. If the defendant(s) is not an individual 
person, but is a company or a government entity, the law may require that the summons and 
complaint be served in a specific fashion, different than service on an individual. You must read 
Rule 4 of the Federal Rules of Civil Procedure closely and/or have service effected by a 
professional process server. Rule 4(h) pertains to service upon Corporations and Associations; 
Rule 4(i) pertains to service upon the United States and its Agencies, Corporations, or Officers; 
Rule 4(j) pertains to service upon Foreign, State or Local Governments.

3. Waiver of Service. Pursuant to Rule 4(d) of the Federal Rules of Civil Procedure, you 
yourself may serve the complaint (without a copy of the summons) on certain defendants by 
first-class mail. If applicable, and you elect to serve under this provision, you must send and 
receive back from each defendant a completed Waiver of Service form (see enclosed sample and 
form), or service will not be deemed complete. If you do not receive the waiver form back from 
the defendant(s) within 30 days of mailing the form, or at least 60 days if sent to a defendant outside 
any judicial district of the United States, you must serve the defendant(s) by some other means as 
provided by Rule 4.

(a) WAIVER OF SERVICE RULES DO NOT APPLY TO:
- service upon the United States, its Agencies, Corporations and Officers.
Rule 4(i)
- service upon Infants and Incompetent Persons. Rule 4(g)
- service upon Foreign, State or Local Governments. Rule 4(j)

(b) The Waiver of Service Notice and Request forms must be filled out and
sent in duplicate to each defendant, together with a copy of the complaint.
You must also include a self-addressed stamped envelope, so that the
defendant(s) can return the completed waiver form to you. The original
completed forms must be filed with the Court's Pro Se Office, once you
have collected all the defendants' completed forms.

(c) The defendant(s) who timely returns an executed waiver form is not required
to serve an answer until 60 days after the date the request for waiver of service
was sent, or 90 days if the defendant is outside the United States. Rule 4(d)(3).

Rev. 2/22
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United States Code Annotated
Federal Rules of Civil Procedure for the United States District Courts (Refs & Annos)

Title II. Commencing an Action; Service of Process, Pleadings, Motions, and Orders

Federal Rules of Civil Procedure Rule 4

Rule 4. Summons

Currentness

(a) Contents; Amendments.

(1) Contents. A summons must:

(A) name the court and the parties;

(B) be directed to the defendant;

(C) state the name and address of the plaintiff's attorney or--if unrepresented--of the plaintiff;

(D) state the time within which the defendant must appear and defend;

(E) notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the
relief demanded in the complaint;

(F) be signed by the clerk; and

(G) bear the court's seal.

(2) Amendments. The court may permit a summons to be amended.

(b) Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the
summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons--
or a copy of a summons that is addressed to multiple defendants--must be issued for each defendant to be served.

(c) Service.

https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N50A9A550B89611D8983DF34406B5929B&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(USFRCPR)&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=CM&sourceCite=Federal+Rules+of+Civil+Procedure+Rule+4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000600&contextData=(sc.Category) 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N50EEC4A0B89611D8983DF34406B5929B&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0 


Rule 4. Summons, FRCP Rule 4

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

(1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons
and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the person who makes
service.

(2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.

(3) By a Marshal or Someone Specially Appointed. At the plaintiff's request, the court may order that service be made by
a United States marshal or deputy marshal or by a person specially appointed by the court. The court must so order if the
plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. § 1915 or as a seaman under 28 U.S.C. § 1916.

(d) Waiving Service.

(1) Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f), or (h) has
a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that an action has
been commenced and request that the defendant waive service of a summons. The notice and request must:

(A) be in writing and be addressed:

(i) to the individual defendant; or

(ii) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other agent
authorized by appointment or by law to receive service of process;

(B) name the court where the complaint was filed;

(C) be accompanied by a copy of the complaint, 2 copies of the waiver form appended to this Rule 4, and a prepaid means
for returning the form;

(D) inform the defendant, using the form appended to this Rule 4, of the consequences of waiving and not waiving service;

(E) state the date when the request is sent;

(F) give the defendant a reasonable time of at least 30 days after the request was sent--or at least 60 days if sent to the
defendant outside any judicial district of the United States--to return the waiver; and

(G) be sent by first-class mail or other reliable means.

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1915&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1916&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
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(2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver
requested by a plaintiff located within the United States, the court must impose on the defendant:

(A) the expenses later incurred in making service; and

(B)the reasonable expenses, including attorney's fees, of any motion required to collect those service expenses.

(3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not
serve an answer to the complaint until 60 days after the request was sent--or until 90 days after it was sent to the defendant
outside any judicial district of the United States.

(4) Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if
a summons and complaint had been served at the time of filing the waiver.

(5) Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal jurisdiction
or to venue.

(e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides otherwise, an
individual--other than a minor, an incompetent person, or a person whose waiver has been filed--may be served in a judicial
district of the United States by:

(1) following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the
district court is located or where service is made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of the complaint to the individual personally;

(B) leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion
who resides there; or

(C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process.

(f) Serving an Individual in a Foreign Country. Unless federal law provides otherwise, an individual--other than a minor,
an incompetent person, or a person whose waiver has been filed--may be served at a place not within any judicial district of
the United States:

(1) by any internationally agreed means of service that is reasonably calculated to give notice, such as those authorized by
the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents;
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(2) if there is no internationally agreed means, or if an international agreement allows but does not specify other means, by
a method that is reasonably calculated to give notice:

(A) as prescribed by the foreign country's law for service in that country in an action in its courts of general jurisdiction;

(B) as the foreign authority directs in response to a letter rogatory or letter of request; or

(C) unless prohibited by the foreign country's law, by:

(i) delivering a copy of the summons and of the complaint to the individual personally; or

(ii) using any form of mail that the clerk addresses and sends to the individual and that requires a signed receipt; or

(3) by other means not prohibited by international agreement, as the court orders.

(g) Serving a Minor or an Incompetent Person. A minor or an incompetent person in a judicial district of the United States
must be served by following state law for serving a summons or like process on such a defendant in an action brought in the
courts of general jurisdiction of the state where service is made. A minor or an incompetent person who is not within any judicial
district of the United States must be served in the manner prescribed by Rule 4(f)(2)(A), (f)(2)(B), or (f)(3).

(h) Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the defendant's waiver has
been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under
a common name, must be served:

(1) in a judicial district of the United States:

(A)in the manner prescribed by Rule 4(e)(1) for serving an individual; or

(B) by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other
agent authorized by appointment or by law to receive service of process and--if the agent is one authorized by statute and
the statute so requires--by also mailing a copy of each to the defendant; or

(2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an
individual, except personal delivery under (f)(2)(C)(i).

(i) Serving the United States and Its Agencies, Corporations, Officers, or Employees.
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(1) United States. To serve the United States, a party must:

(A)(i) deliver a copy of the summons and of the complaint to the United States attorney for the district where the action
is brought--or to an assistant United States attorney or clerical employee whom the United States attorney designates in
a writing filed with the court clerk--or

(ii) send a copy of each by registered or certified mail to the civil-process clerk at the United States attorney's office;

(B) send a copy of each by registered or certified mail to the Attorney General of the United States at Washington, D.C.; and

(C) if the action challenges an order of a nonparty agency or officer of the United States, send a copy of each by registered
or certified mail to the agency or officer.

(2) Agency; Corporation; Officer or Employee Sued in an Official Capacity. To serve a United States agency or corporation,
or a United States officer or employee sued only in an official capacity, a party must serve the United States and also send a
copy of the summons and of the complaint by registered or certified mail to the agency, corporation, officer, or employee.

(3) Officer or Employee Sued Individually. To serve a United States officer or employee sued in an individual capacity for
an act or omission occurring in connection with duties performed on the United States' behalf (whether or not the officer or
employee is also sued in an official capacity), a party must serve the United States and also serve the officer or employee
under Rule 4(e), (f), or (g).

(4) Extending Time. The court must allow a party a reasonable time to cure its failure to:

(A) serve a person required to be served under Rule 4(i)(2), if the party has served either the United States attorney or the
Attorney General of the United States; or

(B) serve the United States under Rule 4(i)(3), if the party has served the United States officer or employee.

(j) Serving a Foreign, State, or Local Government.

(1) Foreign State. A foreign state or its political subdivision, agency, or instrumentality must be served in accordance with
28 U.S.C. § 1608.

(2) State or Local Government. A state, a municipal corporation, or any other state-created governmental organization that
is subject to suit must be served by:

(A) delivering a copy of the summons and of the complaint to its chief executive officer; or

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1608&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
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(B) serving a copy of each in the manner prescribed by that state's law for serving a summons or like process on such
a defendant.

(k) Territorial Limits of Effective Service.

(1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:

(A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located;

(B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not more
than 100 miles from where the summons was issued; or

(C)when authorized by a federal statute.

(2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving a summons or filing
a waiver of service establishes personal jurisdiction over a defendant if:

(A) the defendant is not subject to jurisdiction in any state's courts of general jurisdiction; and

(B) exercising jurisdiction is consistent with the United States Constitution and laws.

(l) Proving Service.

(1) Affidavit Required. Unless service is waived, proof of service must be made to the court. Except for service by a United
States marshal or deputy marshal, proof must be by the server's affidavit.

(2) Service Outside the United States. Service not within any judicial district of the United States must be proved as follows:

(A) if made under Rule 4(f)(1), as provided in the applicable treaty or convention; or

(B) if made under Rule 4(f)(2) or (f)(3), by a receipt signed by the addressee, or by other evidence satisfying the court that
the summons and complaint were delivered to the addressee.

(3) Validity of Service; Amending Proof. Failure to prove service does not affect the validity of service. The court may permit
proof of service to be amended.

(m) Time Limit for Service. If a defendant is not served within 90 days after the complaint is filed, the court--on motion or
on its own after notice to the plaintiff--must dismiss the action without prejudice against that defendant or order that service be
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made within a specified time. But if the plaintiff shows good cause for the failure, the court must extend the time for service
for an appropriate period. This subdivision (m) does not apply to service in a foreign country under Rule 4(f), 4(h)(2), or 4(j)
(1), or to service of a notice under Rule 71.1(d)(3)(A).

(n) Asserting Jurisdiction over Property or Assets.

(1) Federal Law. The court may assert jurisdiction over property if authorized by a federal statute. Notice to claimants of the
property must be given as provided in the statute or by serving a summons under this rule.

(2) State Law. On a showing that personal jurisdiction over a defendant cannot be obtained in the district where the action
is brought by reasonable efforts to serve a summons under this rule, the court may assert jurisdiction over the defendant's
assets found in the district. Jurisdiction is acquired by seizing the assets under the circumstances and in the manner provided
by state law in that district.

Notice of a Lawsuit and Request to Waive Service of Summons.

(Caption)
To (name the defendant or -- if the defendant is a corporation, partnership, or association -- name an officer or agent authorized
to receive service):

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this court under the number shown above. A copy of the
complaint is attached.

This is not a summons, or an official notice from the court. It is a request that, to avoid expenses, you waive formal service of
a summons by signing and returning the enclosed waiver. To avoid these expenses, you must return the signed waiver within
(give at least 30 days or at least 60 days if the defendant is outside any judicial district of the United States) from the date
shown below, which is the date this notice was sent. Two copies of the waiver form are enclosed, along with a stamped, self-
addressed envelope or other prepaid means for returning one copy. You may keep the other copy.

What happens next?

If you return the signed waiver, I will file it with the court. The action will then proceed as if you had been served on the date
the waiver is filed, but no summons will be served on you and you will have 60 days from the date this notice is sent (see the
date below) to answer the complaint (or 90 days if this notice is sent to you outside any judicial district of the United States).

If you do not return the signed waiver within the time indicated, I will arrange to have the summons and complaint served on
you. And I will ask the court to require you, or the entity you represent, to pay the expenses of making service.

Please read the enclosed statement about the duty to avoid unnecessary expenses.

I certify that this request is being sent to you on the date below.

Date: _______________

______________________________
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(Signature of the attorney
or unrepresented party)

______________________________
(Printed name)

______________________________
(Address)

______________________________
(E-mail address)

______________________________
(Telephone number)

Waiver of the Service of Summons.

(Caption)
To (name the plaintiff's attorney or the unrepresented plaintiff):

I have received your request to waive service of a summons in this action along with a copy of the complaint, two copies of
this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court's jurisdiction, and the
venue of the action, but that I waive any objections to the absence of a summons or of service.

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 60 days
from__________, the date when this request was sent (or 90 days if it was sent outside the United States). If I fail to do so, a
default judgment will be entered against me or the entity I represent.

Date: _______________

______________________________
(Signature of the attorney
or unrepresented party)

______________________________
(Printed name)

______________________________
(Address)

______________________________
(E-mail address)

______________________________
(Telephone number)
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(Attach the following)

Duty to Avoid Unnecessary Expenses of Serving a Summons
Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of
serving a summons and complaint. A defendant who is located in the United States and who fails to return a signed waiver of
service requested by a plaintiff located in the United States will be required to pay the expenses of service, unless the defendant
shows good cause for the failure.

“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that
the court has no jurisdiction over this matter or over the defendant or the defendant's property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to
the absence of a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12
on the plaintiff and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond
than if a summons had been served.

CREDIT(S)
(Amended January 21, 1963, effective July 1, 1963; February 28, 1966, effective July 1, 1966; April 29, 1980, effective

August 1, 1980; amended by Pub.L. 97-462, § 2, January 12, 1983, 96 Stat. 2527, effective 45 days after January 12, 1983;
amended March 2, 1987, effective August 1, 1987; April 22, 1993, effective December 1, 1993; April 17, 2000, effective
December 1, 2000; April 30, 2007, effective December 1, 2007; April 29, 2015, effective December 1, 2015; April 28, 2016,
effective December 1, 2016; April 27, 2017, effective December 1, 2017.)

Footnotes

1 The drafting of the rules and amendments is actually done by a committee of the Judicial Conference of the United
States. In the case of the Federal Rules of Civil Procedure, the initial draft is prepared by the Advisory Committee on
Civil Rules. The Advisory Committee's draft is then reviewed by the Committee on Rules of Practice and Procedure,
which must give its approval to the draft. Any draft approved by that committee is forwarded to the Judicial Conference.
If the Judicial Conference approves the draft, it forwards the draft to the Supreme Court. The Judicial Conference's role
in the rule-making process is defined by 28 U.S.C. 331.

2 All of the other amendments, including all of the proposed amendments to the Federal Rules of Criminal Procedure and
the Rules and Forms Governing Proceedings in the United States District Courts under sections 2254 and 2255 of Title
28, United States Code, took effect on August 1, 1982, as scheduled.

3 The President has urged Congress to act promptly. See President's Statement on Signing H.R. 6663 into Law, 18 Weekly
Comp. of Pres. Doc. 982 (August 2, 1982).

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB421E87C5B-B542D5BEE52-4089EA9A297)&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS331&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2254&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2255&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2255&originatingDoc=NBC051130B95F11D8983DF34406B5929B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category) 
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4 Where service of a summons is to be made upon a party who is neither an inhabitant of, nor found within, the state where
the district court sits, subsection (e) authorizes service under a state statute or rule of court that provides for service upon
such a party. This would authorize mail service if the state statute or rule of court provided for service by mail.

5 The Court's proposal authorized service by the Marshals Service in other situations. This authority, however, was not
seen as thwarting the underlying policy of limiting the use of marshals. See Appendix II, at 16, 17 (Advisory Committee
Note).

6 Appendix I, at 2 (letter of Assistant Attorney General Robert A. McConnell).

7 The provisions of H.R. 7154 conflict with 28 U.S.C. 569(b) because the latter is a broader command to marshals to
serve all federal court process. As a later statutory enactment, however, H.R. 7154 supersedes 28 U.S.C. 569(b), thereby
achieving the goal of reducing the role of marshals.

8 Proposed Rule 4(d)(8) provided that “Service ... shall not be the basis for the entry of a default or a judgment by default
unless the record contains a return receipt showing acceptance by the defendant or a returned envelope showing refusal
of the process by the defendant.” This provision reflects a desire to preclude default judgments on unclaimed mail. See
Appendix II, at 7 (Report of the Committee on Rules of Practice and Procedure).

9 See p. 15 infra.

10 Proponents of the California system of mail service, in particular, saw no reason to supplant California's proven method
of mail service with a certified mail service that they believed likely to result in default judgments without actual notice
to defendants. See House Report No. 97-662, at 3 (1982).

11 The parties may, of course, stipulate to service, as is frequently done now.

12 While return of the letter as unclaimed was deemed service for the purpose of determining whether the plaintiff's action
could be dismissed, return of the letter as unclaimed was not service for the purpose of entry of a default judgment
against the defendant. See note 8 supra.

13 The law governing the tolling of a statute of limitation depends upon the type of civil action involved. In a diversity
action, state law governs tolling. Walker v. Armco Steel Corp., 446 U.S. 740 (1980). In Walker, plaintiff had filed his
complaint and thereby commenced the action under Rule 3 of the Federal Rules of Civil Procedure within the statutory
period. He did not, however, serve the summons and complaint until after the statutory period had run. The Court held
that state law (which required both filing and service within the statutory period) governed, barring plaintiff's action.

14 The same result obtains even if service occurs within the 120 day period, if the service occurs after the statute of
limitation has run.

15 See p. 19 infra.

16 See p. 17 infra.

17 Rule 45(c) provides that “A subpoena may be served by the marshal, by his deputy, or by any other person who is not
a party and is not less than 18 years of age.”

18 Some litigators have voiced concern that there may be situations in which personal service by someone other than a
member of the Marshals Service may present a risk of injury to the person attempting to make the service. For example,
a hostile defendant may have a history of injuring persons attempting to serve process. Federal judges undoubtedly will
consider the risk of harm to private persons who would be making personal service when deciding whether to order the
Marshals Service to make service under Rule 4(c)(2)(B)(iii).
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19 The methods of service authorized by Rule 4(c)(2)(C) may be invoked by any person seeking to effect service. Thus,
a nonparty adult who receives the summons and complaint for service under Rule 4(c)(1) may serve them personally
or by mail in the manner authorized by Rule 4(c)(2)(C)(ii). Similarly, the Marshals Service may utilize the mail service
authorized by Rule 4(c)(2)(C)(ii) when serving a summons and complaint under Rule 4(c)(2)(B)(i)(iii). When serving a
summons and complaint under Rule 4(c)(2)(B)(ii), however, the Marshals Service must serve in the manner set forth in
the court's order. If no particular manner of service is specified, then the Marshals Service may utilize Rule 4(c)(2)(C)
(ii). It would not seem to be appropriate, however, for the Marshals Service to utilize Rule 4(c)(2)(C)(ii) in a situation
where a previous attempt to serve by mail failed. Thus, it would not seem to be appropriate for the Marshals Service to
attempt service by regular mail when serving a summons and complaint on behalf of a plaintiff who is proceeding in
forma pauperis if that plaintiff previously attempted unsuccessfully to serve the defendant by mail.

20 To obtain service by personnel of the Marshals Service or someone specially appointed by the court, a plaintiff who
has unsuccessfully attempted mail service under Rule 4(c)(2)(C)(ii) must meet the conditions of Rule 4(c)(2)(B)--for
example, the plaintiff must be proceeding in forma pauperis.

21 For example, the sender must state the date of mailing on the form. If the form is not returned to the sender within 20
days of that date, then the plaintiff must serve the defendant in another manner and the defendant may be liable for the
costs of such service. Thus, a defendant would suffer the consequences of a misstatement about the date of mailing.

22 See p. 12 supra.

23 The 120 day period begins to run upon the filing of each complaint. Thus, where a defendant files a cross-claim against
the plaintiff, the 120 day period begins to run upon the filing of the cross-complaint, not upon the filing of the plaintiff's
complaint initiating the action.

24 The person who may move to dismiss can be the putative defendant (i.e., the person named as defendant in the complaint
filed with the court) or, in multi-party actions, another party to the action. (If the putative defendant moves to dismiss
and the failure to effect service is due to that person's evasion of service, a court should not dismiss because the plaintiff
has “good cause” for not completing service.)

25 See Cal.Civ.Pro. § 415.30 (West 1973).

26 See p. 16 supra.

** Delete if inappropriate.
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