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We need community to get things done.
Community rests on relationships.
Relationships grow from conversations.
Conversations cultivate community.

I. INTRODUCTION

I’'ve been a gardener for years; for most of them, with hit-or-
miss results. Sometimes a pretty good yield, sometimes mostly
weeds. That all changed a couple of years ago when a woman at
work taught me about soil. The key to good growth, she said, is
good soil: attention paid to creating the best soil and tending to it
was the most important and powerful thing I could do to have a
predictably fruitful garden. I was dubious but I followed her advice,
sifting in mulch and manure in the spring, adding fertilizer and
breaking the tough ground as needed throughout the season. I was
astonished at how my efforts paid off: healthy plants, huge
vegetables, massive yield.

I think of the work of dialogue much as I think of the cycle of
my garden; how the time I spend in preparation and tending
deeply affects the quality and the yield. Now (spring) is the time
when I decide what I will grow. I sit with the seed catalogues or
browse the racks at my local nursery. In past years, I skipped a step:
I went ahead and decided what to plant without checking in with
family and neighbors about what they’d like to eat at harvest time.
The result was a lot of wasted effort and food. Zucchini for the
masses! So a first question to ask when planning a public
engagement meeting is: What does this community want and need?
What do we want to grow here? It’s astonishing how often this
question is neglected.

Once I'm clear about what to plant, I concentrate on the soil:
which mix of soil and fertilizer will be the best for this particular
garden? Then I design my garden space for the coming year,
figuring out which plants go well together and which I should keep
separate. The rest is tending: watering, fertilizing, and weeding,
much as I do as facilitator of a meeting or a series of meetings. The
effort I invest at every step affects what’s possible to realize.

Though each garden and community is different, much is the
same. After many years of working with troubled communities,
there are several things across contexts and times that I hear
people longing for:



2016] CULTIVATING COURAGEOUS COMMUNITIES 1521

e Visibility: to be seen as they see themselves; to be
known for who they are apart from labels.

e Connection with others.

e Agency: to know that they can affect other people and
their community.

e Possibility: restored hope for a preferred future.

Unfortunately, many attempts to engage the public—whether
in small or large meetings—fail to address these longings. In fact,
the design of many sessions invites division, disconnection,
disempowerment, impersonal communication, and ultimately
despair.

At the Public Conversations Project, we are interested in
helping communities develop the connections and resources that
will enable people to have honest, heartfelt, courageous
conversations that build connection and resilience in the midst of
even the deepest of differences. Dialogue is a powerful means of
bringing people together across chasms of division in many
contexts and on many subjects.” Some examples from our work
include:

e In Massachusetts, leaders of organizations involved in
the abortion controversy agreed to meet for four
sessions in the aftermath of a shooting at a local
women’s reproductive health clinic. Their secret
meetings stretched into five and a half years and
resulted in a _]omtly written, three page op-ed in the
Boston Sunday Globé to inspire other opponents to
engage in dialogue. Fifteen years later, they continue
to speak in pro-life/pro-choice pairs about the power
of their dialogue.

e In Montana, during dlalogues about the currently
volatile issue of guns,” 100% of pro- and anti-gun
control partisans who participated agreed or strongly
agreed that “I was able to listen to points different than
my own.” And 91% either agreed or strongly agreed

1.  Robert R. Stains, Jr., Repairing the Breach: The Power of Dialogue to Heal
Relationships and Communities, 10 J. PUB. DELIBERATION, Article 7, 1-4 (2014),
http:/ /www.publicdeliberation.net/jpd/vol10/issl /art7.

2. Anne Fowler et al., Talking With the Enemy, BOS. SUNDAY GLOBE, January
28, 2001, at F1.

3. Judity Oleson & Robert Stains, Jr., Dialogues on Firearms in Montana:
Rights, Responsibilities, and Community Safety (June 30, 2016) (unpublished
manuscript) (on file with author).
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that “I feel my views were heard.” The Montana
facilitation team is now being called on to lead
conversations on other controversial issues such as land
use, a Confederate memorial in the state capitol, and
Syrian refugees.

e In Minnesota, The Respectful Conversations Project,4
adapting Reflective Structured Dialogue, sponsored
successful, state-wide conversations about a pending
marriage amendment to the state constitution in an
effort to avoid the kinds of division that these
amendment drives had caused in other states.

This paper will examine the challenges to constructive public
engagement and vibrant community and will present one useful
alternative: the Reflective Structured Dialogue approach of the
Public Conversations Project.5

II. CHALLENGES TO CONSTRUCTIVE PUBLIC ENGAGEMENT®

During the 2015 Symposium on Advanced Issues in Dispute
Resolution hosted by Hamline University, participants noted
challenges to constructive public engagement in the Twin Cities
and the state of Minnesota. Many of the challenges named in
Minnesota are the same that we see in other parts of our country
that could be reduced or eliminated with a more dialogic approach
to community engagement.

“FEWER OPPORTUNITIES FOR HUMAN CONNECTION.” Robert
Putnam’ described the erosion of social capital as people have

4. Respectful Conversations Project, MINN. COUNCIL OF CHURCHES, http://www
.mnchurches.org/respectfulcommunities/respectfulconversations.html (last
visited Aug. 11, 2016).

5. See PUB. CONVERSATIONS PROJECT, http://www.publicconversations.org
(last visited May 20, 2016). There are many other models of dialogue that are
useful in different contexts. The reader would do well to spend time on the web
site of the National Coalition for Dialogue and Deliberation to learn more. See
NAT’L COAL. FOR DIALOGUE AND DELIBERATION, http://www.ncdd.org (last visited
Aug. 11, 2016).

6. DISPUTE RESOL. INST., Symposium, Session One Notes, An Intentional
Conversation About Public Engagement and Decision-Making: Moving from Dysfunction
and Polarization to Dialogue and Understanding 1-2, MITCHELL HAMLINE
ScH. L. (Oct. 23-24, 2015),  htp://open.mitchellhamline.edu/cgi/viewcontent
.cgirarticle=1030&context=dri _symposia.

7.  See generally ROBERT PUTNAM, BOWLING ALONE: THE COLLAPSE AND REVIVAL
OF AMERICAN COMMUNITY (2000).
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pulled away from involvement in social, civic, and religious
organizations in recent decades. David Blankenhorn,’ Bill Bishop,’
and others have noted the phenomenon of “ideological migration”:
the physical movement of people toward those with similar
identities and views, whether in a city or in the country as a whole.
People move to be with their own, whether by changing churches
or moving to a different part of the city or country. As these two
processes have progressed, we have vanishing opportunities to
engage others who are different from us in everyday, relational,
and complex ways. When people do gather to wrestle with civic
challenges, many do so as relative strangers. This raises barriers to
clear communication, mutual understanding, trust, and willingness
to collaborate.

“INCREASED PERCEPTION OF THREAT; FEAR DRIVES VIGILANCE
FOR SIGNS OF DANGER, MISSING OPPORTUNITIES FOR AFFILIATION.”
Fear is a powerful motivator. Politicians have increasingly turned to
fostering fear of “others”—portraying “them” as threats to identity,
safety, way of life, etc., as a way of currying favor and consolidating
votes. In this civic atmosphere and in the absence of multi-
dimensional human connection—where those with different
identities or perspectives are seen as threats to or even outside of
“our community”—people are often left with thin, one-dimensional
stories of “the other”: what they can glean from news reports and
from their own circle. People may approach the prospect of
engagement with fear. According to neuropsychologist Richard
Hanson,10 the brain is “Velcro for the bad; Teflon for the good.” It
doesn’t take much of a fearful experience to leave a long-lasting
aversion to the source.

“STRUCTURES FOR PUBLIC ENGAGEMENT OF ISSUES ARE SET UP
FOR CONFRONTATION.” The physical setup of a public gathering
often invites splitting and confrontation. Having a stage/podium
and an “audience” elevates “the experts” and may invite challenge
from “the rest of us.” Seating people in rows and having a
microphone on a stand in the audience reinforce this division and

8. David Blankenhorn, Why Polarization Matters, THE AMERICAN INTEREST
(Dec. 22, 2015), www.the-american-interest.com/2015/12/22/why-polarization-
matters/.

9.  BILL BiSHOP, THE BIG SORT: WHY THE CLUSTERING OF LIKE-MINDED AMERICA
Is TEARING US APART (2008).

10. RicK R. HANSON, HARDWIRING HAPPINESS: THE NEw BRAIN SCIENCE OF
CONTENTMENT, CALM, AND CONFIDENCE 19-31 (2013).
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point people away from engaging with one another. The sense of
division is furthered when partisans/advocates who will address the
whole are seated opposite from, rather than next to, one another
on stage or in the front of the room. The sequence of speakers,
audience questions, speaker responses with few or no guidelines for
comments, no interaction among audience members, etc., shape
what kinds of speech are invited and discouraged. Finally, the
meeting invitation and design, as well, can invite confrontation.
One recent meeting intended for constructive engagement was
advertised as “No holds barred!” It’s easy to imagine who showed
up and what happened.

“POLARIZATION.” Many people in the symposium noted
dynamics of destructive polarization that characterize public
discussion of many of the thorny issues of our time. Maggie
Herzig," drawing on years of the Public Conversations Project’s
experience of working with people who are polarized on public
issues, represents the development of polarized patterns of
communication this way:

11. Maggie Herzig, Polarization Graphic, PUB. CONVERSATIONS PROJECT (2002).
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Polarization: A Self-Perpetuating System

% %% System Blindness  Inattention to Costs  Despair %% %

Opponent Charges of Misinformation and Hidden Agendas Opponent

Stereotyping  Slogans  Blaming

Maximize Differences across Groups

Minimize Differences within Group

$ 1% 253

interest Group Interest Group

THREAT

R R ek

Varied experiences, beliefs, identities, hopes  Varied and flexible bonds of affiliation

In healthy daily community life, people are connected in a
variety of ways in civic, social, religious, political, and other
contexts. They’re aware of how their values intertwine and overlap
and they collaborate on shared interests as a matter of course.
When, however, an issue or a development arises that raises
threat—especially threats to cherished beliefs, commitments, or
identities—people naturally want to feel safer, gathering with their
own and separating from their opponents. They start to define
themselves not just in terms of what they’re for, but also who they
are against.

In the process, their opponents are viewed in increasingly
narrow, depersonalized, and negative ways. Communication is
fueled by stereotypes, characterized by accusations and often takes
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place only in public fora, competing letters to the editor, or in
online comments. As positions harden, conflicts may erupt or
simmer under the surface, fostering a polarization or
fractionalization of a previously more unified community. The
process sustains itself as participants become blind to the dynamics
they are caught in and attend only to data that reinforce their ideas
about “others,” missing the damage being caused. This can make
collaboration difficult or even impossible.

There are huge costs to the polarization that so dominates our
discourse and discourages people from participating actively in
civic life. When members accede to group forces that push for
stereotyping, demonization, and polarization, they are left divided
and impoverished in their ability to make meaningful connections,
work through differences, and carry out the missions of their
organizations. They are separated from what is best in them and
encouraged to offer the worst. In the thick of partisan acrimony,
the first casualty is the humanity of the “other” and, eventually,
one’s own. “Enemies” are stripped of their complexities and
reduced to a one-dimensional identity rendered in a sound-bite:
Baby-killer. Woman-hater. Radical. Obstructionist. People often
argue from conclusions they have drawn without understanding
the person and perspective of those whom they perceive to be the
enemy. The loudest, most extreme voices dominate. Folks in the
middle are drowned out and all parties lose as the focus turns to
destroying the enemy or keeping one’s head down instead of
seeking to understand difference. Everyone involved feels
victimized and eventually demoralized as destructive interactions
corrode a sense of community that may have been built up over
years, even lifetimes.

One example is from a town in Massachusetts in which a
charter school (independent schools that receive public funding)
initiative separated citizens into proponents who saw charter
schools as ways of better educating their children and opponents
who viewed them as threats to the funding of public schools. In this
town, the fight was vociferous and spilled over onto many other
aspects of public life. People who had previously worked as allies
viewed each other as enemies, refusing to collaborate on other
local initiatives. Friendships were affected as people increasingly
viewed their opponents as misguided, wrong-headed, or dangerous,
and pulled away from one another. Even at a basic level of civic
courtesy, citizens who would normally greet one another in the
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supermarket instead chose another aisle. Getting other things done
in town became much more difficult.

Out of this conflict a selfsustaining dialogue project was
created which addressed the polarization and helped people to
move forward and is now, two years later, being engaged to
convene meetings on waterfront development and the siting of
public art among other issues."”

David Blankenhorn, in his recent article on “Why Polarization
Matters”"® summarizes the costs in this way:

What self-government presupposes and fundamentally

depends upon is precisely what polarization corrodes.

Less trust in our political institutions and in each other.

Less empathy. More separation. More inequality. More

anger. Poorer thinking. Dumber public discourse. Stuck

politics. Together, these fruits of American polarization
reflect nothing less than the diminishment of our civic
capacity. Few problems we face are more dangerous than

this one.

III. TRACING THE ROOTS OF POLARIZATION

A.  Neurophysiological Responses

As noted above, polarized dynamics often begin when people
feel threatened. Much has been written in the field of interpersonal
neurobiology* about the ways that people react to threat—
especially when they feel their identity may be at stake—with
predictable neurobiological reactions and characteristic sequences
of behavior toward the perceived source of the threat.”” Hanson,
drawing on the work of Jaak Panskepp, Lucy Biven,"” and others,
states that our brains evolved three basic “operating systems”: avoid
harm, approach rewards, and connect to others in order to meet

12.  GLOUCESTER CONVERSATIONS, http://www.gloucesterconversations.org/
(last visited Aug. 11, 2016).

13.  Blankenhorn, supra note 8, at 7-8.

14. DANIEL SIEGEL, POCKET GUIDE TO INTERPERSONAL NEUROBIOLOGY: AN
INTEGRATIVE HANDBOOK OF THE MIND (2012).

15. David Rock, SCARF: A Brain-Based Model for Collaborating With and
Influencing Others, 1 NEUROLEADERSHIP J. 1-9, (2008), http://www.scarf360.com
/files/SCARF-NeuroleadershipArticle.pdf.

16. HANSON, supranote 10, at 34-35.

17. JaAK PaNskePP & Lucy BIVEN, THE ARCHEOLOGY OF MIND:
NEUROREVOLUTIONARY ORIGINS OF HUMAN EMOTIONS (2012).
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the three core needs of safety, satisfaction, and connection. When
people feel threatened, their bodies go into protective mode in
which the amygdala becomes much more active than the prefrontal
cortex. Individuals are flooded with adrenaline and have greater
access to danger-sensing/harm-avoiding capabilities and a weaker
hold on higher-order reasoning and the ability to connect with
others not “of their tribe.”

We have observed, and research conﬁrms,18 that in meetings
with opponents, peoples’ vigilance narrows their perception so that
they scan for danger and may miss commonalities, overlapping
values, or signs of affiliation. When they’re not freezing like a deer
in the headlights or running away (in body or mind), they may
become more likely to respond to the perceived source of the
threat with attack or defense. In most cases, if the issue is a hot one
and especially if identities are involved, their opponent will be
experiencing the same internal process. In that environment, it
only takes a word or phrase to trigger a sequence of
vigilance/attack-defend which in turn triggers vigilance/attack-
defend. This can quickly become a self-sustaining cycle that ripples
out through a group session, public meeting, or a community as
people observe and are vicariously affected or infected. Our
challenge in creating spaces for public engagement is to reduce the
fear of harm, enhance the reward experienced by participating,
and enable people to connect with one another in meaningful
ways.

David Rock™ writes of the mistakes that can be made in the
first few moments of a meeting. He sums up much of the research
in social neuroscience and wraps it into practical ways to
understand and address what people scan for when they enter a
space with unfamiliar people. He names five “domains of human
social experience.” We can have an “approach” or an “avoid”
response to each of these domains. People rapidly label a situation
“good” and draw closer, or “bad” and turn away. “The
approach/avoid response is a survival mechanism designed to help
people stay alive by quickly and easily remembering what is good
and bad in the environment.”” It’s important to do as much as we
can as meeting designers to prevent “avoid” responses—limbic

18. DANIEL SIEGEL, THE MINDFUL BRAIN: REFLECTION AND ATTUNEMENT IN THE
CULTIVATION OF WELL-BEING (2007).

19.  Rock, supranote 15.

20. Id. at2.
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reactions to perceived threat which develop very quickly and are
tenacious once begun (“Velcro for the bad . . . .”)—and to enhance
“approach” responses which engage more and higher levels of the
brain. According to Rock, when entering social situations people
scan for cues of danger or safety in five domains:”

o Status

e Certainty

e Autonomy
o Relatedness
e Fairness

I think of the questions people ask when they enter a new
group situation that grow from these concerns: Will I be treated as
an equal or less-than? What’s going to happen? Will there be tricks
or surprises? Will I have choice, input, and control or will I be
controlled? Will I be “in” or “out” in this group? Will I be treated
fairly or will there be favorites? Leaders, facilitators, and meeting
designers get into trouble by not addressing these domains before
and at the beginning of a session. This paper will present a model
for engagement that reduces “avoid” responses, invites “approach”
responses, and cultivates connection.

B.  Dysfunctional Patterns Resistant to Change”

Once set in motion and repeated, interactions growing from
threat become patterns that are very resistant to change. ® Our
roots in family systems led us to see the similarities in patterns of
polarized public discourse with dysfunctional family patterns.
According to Richard Chasin and Maggie Herzig, co-founders of
Public Conversations:

The cycles seemed to be composed of family patterns of

thought, talk, and action that had become fixed and

unvarying. Deviations from these routines were
characteristically ignored or punished. It hardly mattered

who introduced the deviation, whether it was a

spontaneous utterance from a child, a common sense

observation from a grown up, or a suggestion made by a

21. Id atl.

22. STEPHEN W. LITTLEJOHN & KATHY DOMENICI, COMMUNICATION, CONFLICT,
AND THE MANAGEMENT OF DIFFERENCE (2007).

23.  Richard Chasin et al., From Diatribe to Dialogue on Divisive Public Issues:
Approaches Drawn from Family Therapy, 13 MEDIATION QUARTERLY 323 (1996).
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therapist. No area of family experience seemed exempt
from this phenomenon. The tendency to suppress
deviation applied to thoughts and beliefs, to tone and
content of statements, and to actions.
The suppression of deviation perpetuated the cycles,
allowing them to outlast whatever factors may have
fostered their creation. These endless loops—even if
anachronistic—became, in themselves, a major cause of
protractedness. In the grip of these cycles, members of
the famlly took sides and alliances and divisions became
rigidified.”

We have applied this thinking to conflicts over public issues by
working in advance with participants and through careful meeting
design to prevent “old,” dysfunctional patterns and promoting
fresh encounters and new rhythms of engagement.

C.  Stories That Shape Attention, Define, and Imprison

We draw from Narrative Therapy” and Narrative Mediation,”
the idea that one way we fashion meaning out of our experiences is
to weave them into coherent narratives: stories. Stories help us
make sense of our own experience and also that of others. Told in
groups, they can help us refine our identities.” Unfortunately,
stories can also cause us to see each other in distorted ways. Stories
about feared others can create a faceless “Them” that makes
genuine sg)eakmg, listening, and understanding difficult to
impossible.

Because we cannot possibly know everything about another
person, our stories of others are necessarily partial, colored by: our

24. Richard Chasin & Maggie Herzig, Inviting Deviation from Divisive Patterns:
Lessons from Work in the United States (Pub. Conversations Working Paper, 2014).
Contact authors for full access: rchasin@publicconversations.org and
mherzig@publicconversations.org.

25. MICHAEL WHITE, RE-AUTHORING LIVES: INTERVIEWS AND Essays (1995);
Toran Hansen, The Narrative Approach to Mediation, 4 PEPP. DISP. RESOL. LJ. 2
(2004).

26. GERALD MONK & JOHN WINSLADE, WHEN STORIES CLASH: ADDRESSING
CONFLICT WITH NARRATIVE MEDIATION (2013); Hansen, supra note 25, at 2.

27. Laura Black, Deliberation, Storytelling, and Dialogic Moments, 18 COMM.
THEORY 93 (2008).

28. Dick Simon, The Most Dangerous Four-Letter Word, Address at
TEDxBeaconStreet (Dec. 31, 2013), http://tedxtalks.ted.com/video/The-most-
dangerous-four-letter-w.
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selection and interpretation of experiences and observations, our
experience of threat, patterns of communication we may be
governed by, and our narrow exposure to others with whom we
may differ. The mental process we use to determine the data we
include and exclude from our stories of “the other” and the ways
we interpret what we attend to is described by Chris Argyris and
colleagues at Action Design29 through their “Ladder of Inference”:
we pay the keenest attention to the information that best accords
with ideas and conclusions that we already have, which have been
influenced by our backgrounds, identities, values, and assumptions.
We sift what we see into narratives that confirm conclusions we
have already drawn. This process becomes especially acute when we
are stressed or threatened, flooded with adrenaline, and our
thinking processes have become less visible and less accessible to
us. Narrow, rigid stories of a “feared other” become the screens
through which subsequent encounters are viewed, information
interpreted, and explanations for behavior fixed. These stories—
which can become self-confirming and selfssustaining and marked
by a sense of certainty about who “they” are—do little justice to the
lived experiences and gradations of perspective that people bring;
the stories can determine how those other people are treated and
seen and how they think of themselves.” This in turn influences
how they choose to show up in the presence of people who hold
stories about them in which they may have had no input.

We seek ways of engagement that leave people safe enough to
risk seeing beyond the narrow stories they carry about others and
to share more of the complexity of their own lives.

IV. AN ALTERNATIVE VISION FOR PUBLIC ENGAGEMENT

Symposium participants expressed desires—some reflected in
the session notes and some gathered from my own listening—for a
different kind of public engagement. Many of the desires and
suggestions for realizing them are outside of the scope of this
paper. Many of them, however, can be directly addressed through
the practice of dialogue. Participants seek processes that are

29. The Ladder of Inference, Action Design, http://www.actiondesign.com
/resources/readings/ladder-of-inference (last visited Aug. 11, 2016).

30. Maggie Cary & Shona Russell, Re-Authoring: Some Answers to Commonly
Asked Questions, INT'L J. NARRATIVE THERAPY AND COMMUNITY WORK, No. 3, 2003, at
1, http://www.interchangecounseling.com/articles/Re-Authoring.pdf.
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characterized by greater depth of curiosity, trust, and conversation.
They wish for a format that leaves room for introverts while
building and enhancing relationships, a format that invites
dialogue among people with extreme differences, and a place
where people can understand the life experiences of others and
how those experiences are connected to their perspectives. They
seek to develop a culture of respect and empathy in which success
is not necessarily “outcome” but improved relationships. To this
end, they recommended processes that would support listening as
well as speaking, that make space for the stories that underlie
peoples’ beliefs, that rest on inquiry as a core component, and that
include means to help people prepare themselves for constructive
engagement.
David Blankenhorn concludes his article on polarization with a
call to action:
First and foremost we must “think anew.” In our public
conversation and in our public deeds, we must also
“disenthrall” ourselves from the long-developing habits of
heart and mind that now threaten our national
experiment in ordered llberty The success of that
experiment may depend on it.”

A.  Meeting the Challenge Through Dialogue

There is in you something that waits and listens for the
sound of the genuine in yourself. Nobody like you has
ever been born and no one like you will ever be born
again—you are the only one. . ..

Now there is something in everybody that waits and listens
for the sound of the genuine in other people. And it is so
easy to say that anybody who looks like him or her;
anybody who acts as this person acts or the other simply
there can’t be any sound of the genuine there. I must wait
and listen for the sound of the genuine in you. I must
wait. For if I cannot hear it, then in my scheme of things,
you are not even present. And evervbody wants to feel that
everybody else knows that she is there.’

31. Blankenhorn, supra note 8.

32.  Howard Thurman, Baccalaureate Address at Spelman College (May 9,
1980), reprinted in UNIV. OF INDIANAPOLIS, THE CROSSING PROJECT: CROSSINGS
REFLECTION #4 (2004) http://eip.uindy.edu/crossings/publications
/reflection4.pdf.
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These words of Howard Thurman in his famed baccalaureate
address to the 1980 class at Spelman College express the longing
that we have to express and encounter “the genuine” in ourselves
and others. Yet rarely do our public fora invite or support genuine
encounters. So many of our public meetings call out the worst in
us: disrespect, accusations, attacks, and listening only to find and
exploit weaknesses for the purpose of “winning.” From observing
this, we learn that we had better arrive at a meeting on a
challenging issue rhetorically armed and relationally defended;
keep “the genuine” at home. As a consequence, many people
choose to stay on the couch.

We propose a different space to engage: a meeting place
where we can return to what’s best in us and where “the sound of
the genuine” is invited and cultivated. What we invite people into,
how we invite them, and what we ask them to do in advance all set
the stage for fresh possibilities of constructive engagement. The
rest of this paper will explore one method of achieving this end:
the Reflective Structured Dialoguesg (RSD) model of the Public
Conversations Project. RSD was first created at the Family Institute
of Cambridge as an experiment to see if the thinking and
techniques for shifting deeply embedded dysfunctional patterns in
families might be useful for creating better conversations about
divisive public issues. Beginning with abortion in the late 80s, we
have since worked on issues as diverse as gun policy, sexual
orientation and religious faith, mental health, race, gender,
environment, Christian/Muslim conflicts in Nigeria, and returning
child soldiers in Liberia, among others, and in contexts where
polarization has devastated educational organizations, churches,
synagogues, religious denominations, cities, and countries around
the world. The approach works for groups as small as six and as
large as hundreds, within timeframes of one evening to many years,
and it is adaptable to local contexts and customs. It is a useful
means for brokering constructive engagement in the civic sphere,
whether standing alone or as an adjunct to deliberative processes,
making it possible to speak and hear “the sound of the genuine.”

33.  See MAGGIE HERZIG & LLAURA CHASIN, FOSTERING DIALOGUE ACROSS DIVIDES:
A NuTS AND BOLTS GUIDE FROM THE PUBLIC CONVERSATIONS PROJECT (2006),
http:/ /www.publicconversations.org/sites/default/files/PCP_Fostering%20Dialog
ue%20Across%20Divides.pdf (providing a very detailed, hands-on field manual
complete with meeting designs, formats for participant preparation, and sample
questions to stimulate constructive engagement).



1534 MITCHELL HAMLINE LAW REVIEW [Vol. 42:1519

To create a “journey into the new”” devoid of polarization and
dysfunction, we create spaces where the experiences that inform
beliefs can be spoken and where people who hold them can be
recognized and understood as they wish to be. In order to do that,
we must be clear about our purposes, who the people are that
should be involved to accomplish those purposes, what we wish to
prevent, what we wish to promote instead, and how we will prepare
participants to “think anew.” We must design meetings that enable
people to feel safe enough to be genuine and to move from
certainty to curiosity about others, building the mutual regard and
care that community rests on.

B.  Reflective Structured Dialogue (RSD)

“Dialogue” is a common word that can have many meanings,
one of which is germane to our practice in highly conflicted
contexts. To begin, let us say what dialogue—as we practice it—is
not before we explore what it is. It is not simply discussion of a
topic, as in a classroom or an informational forum. Dialogue is not
problem-solving. We find, especially in more public meetings, that
dialogue is confused with debate. Debate has a valuable place in
public discourse but can also serve to deepen, rather than bridge,
divisions.

“Dialogue” as we use it is a structured conversation: an
encounter where something happens “in the between” that is more
than the sum of speech acts. It adds color to people in conflicts
who have been rendered black and white, it re-weaves the threads
of community, it enables the kinds of respect and relational shifts
that other forms of conflict resolution may not afford.” Dialogue
denotes a conversation to enhance mutual understanding among
people who differ deeply about treasured values, identities, and
beliefs. It is accomplished in RSD through reflection on one’s own
and others’ experiences, in a context that is guided by shared
agreements, bounded by structured exchanges, and that offers
opportunities for participants to follow their genuine interest in
each other. The results are fresh experiences of being “heard” and
understood by an opponent, in many cases for the first time; of
coming to more deeply understand the life experiences that inform

34. Id
35. STEPHEN W. LITTLEJOHN & KATHY DOMENICI, ENGAGING COMMUNICATION IN
CONFLICT 49 (2001).
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others’ perspectives; of hearing re-humanized, expanded, and
nuanced stories of “the other”; of discovering or re-discovering
shared values, enhanced capacity to communicate constructively
over a divide, and greater interest in talking with people who differ;
and finally, of greater mutual respect.

Dialogue breaks the sharp-edged cycles of dysfunctional
communication that shred relationships and perpetuate division.
One participant in a dialogue that transformed a multi-year, large-
church conflict into renewed connection and shared vision, Lauren
Cobb,36 of Glendale Presbyterian Church, observed:

One of the outcomes of the dialogue that gives me hope

for our church is the effect that it had on my views of

others in the group. At the outset, I knew most of them

only as acquaintances; a few I knew well. For each person,

the view I had developed more fully, in the same way that

a picture develops as color and shading are added to an

outline. Not one of the participants represents a side, a

position or a group to me; each is unique and complex,

impossible to reduce to a category, and indisputably
someone who offers something I don’t already have.

Dialogue stands on its own and can also be used—in whole or
in part—as an adjunct to other processes. In the example above,
dialogue was used to open communication, restore trust, and re-
build connection before the community developed a shared vision
for the future of the church and called a new pastor, a process
which had been a source of ongoing division in the past. Many
years later, the community remains intact.

Others have found a place for dialogue as a prelude to
deliberation or other processes. Oliver Escobar,37 in his “The
Dialogic Turn: Dialogue for Deliberation,” notes that:

[D]ialogue before deliberation can help to construct a

safe space for relationship building in the group. . .. Such

deliberative practices often require high quality of
dialogic communication, where the participants feel safe

to question their own assumptions and to be open to

change.

36. Lauren Cobb, Conversation-Dialogue Group, 18 Glendale Family News at
2 (2007) (discussing experience at Glendale Presbyterian Church in Glendale,
CA).

37.  Oliver Escobar, The Dialogic Turn: Dialogue for Deliberation, 4 IN-SPIRE J. L.
PoL. & Socs., No. 2, December 2009, at 42, 62.
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The early stage of a deliberative process is crucial. It seems

appropriate to try to enrich its communication fabric by

including alternative ways of producing collective learning

and public reason

Shawn Spano and his colleagues in the Public Dialogue
Consortium™ have demonstrated in their work with the city of
Cupertino the possibilities for shifting municipal civic culture by
changing the form of public engagement, attending keenly to
process and relationships by planning meetmgs with dialogic
purposes in mind. Mediator Susan Podziba" integrates dialogue
into her larger process of “Civic Fusion”: a combination of tools to
build broad-based consensus that she used most prominently to
help the bankrupt city of Chelsea, Massachusetts, move out of
recelvershlp and into effective self-governance. Jaako Siekkula and
Tom Arnkil” have been doing fascinating work in Finland, using
dialogue as a tool to leverage social networks to help people with
psychoses and the agencies that serve them. Finally, Rabbi Amy
Eilberg® is using dialogue in her work on the Israeli-Palestinian
conflict. The National Coalition for Dialogue and Deliberation®
provides many more examples of groups who are doing great
things with dialogue and is a treasure-trove of resources for people
doing public engagement work.

C.  How Reflective Structured Dialogue Works to Meet the Challenge

Once we’ve worked with a representative planning group to
discover/articulate guiding purposes for the session, we begin by
asking what kinds of feelings, behaviors, and dynamics to prevent
and what to promote in order to realize the purposes. Although
each context will yield somewhat different answers to these

38.  See generally SHAWN ]. SPANO, PUBLIC DIALOGUE AND PARTICIPATORY
DEMOCRACY: THE CUPERTINO COMMUNITY PROJECT (2001).

39. PUB. DIALOGUE CONSORTIUM, www.publicdialogue.org (last visited Aug.
11, 2016).

40. SusaN PobDziBA, CIvic FUSION: MEDIATING POLARIZED PUBLIC DISPUTES
(2012).

41.  See JAAKO SEIKKULA & TOM ERIK ARNKIL, DIALOGICAL MEETINGS IN SOCIAL
NETWORKS xi—xv (2006).

42. RaBBI AMY EILBERG, FROM ENEMY TO FRIEND: JEWISH WISDOM AND THE
PURSUIT OF PEACE (2014).

43.  NAT’L COAL. FOR DIALOGUE AND DELIBERATION, www.ncdd.org (last visited
Aug. 11, 2016).
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questions, there are characteristics of dysfunctional, polarized
conversations—and desires for something else instead—that show
up in most contexts.

Generally, we want to prevent:

e High anxiety and “avoid” responses, especially at the
beginning of a session (note SCARF).

e Verbal domination by some who may take up a lot of
air time.

e Rapid-fire speaking and consequent reactivity.

e Ridicule, attack.

e Reacting against others rather than speaking for
oneself.

e Language that could trigger a downward-spiraling
exchange (gleaned from pre-session interviews or
surveys or in-the-room preparatory work).

Instead, we want to promote:

e Listening to understand.

e Speaking to be understood.

¢ An experience of welcome and connection.

e People feeling safe enough to be genuine in their
speaking and generous in their listening.

e Conversational resilience; people hanging in when it
may be tough to listen.

e Democratized speaking.

e Curiosity about others and oneself.

¢ Responding intentionally.

V. CORE PRACTICES

In order to realize the above, there are several core practices
or processes that we employ: (1) collaboration, (2) participant
preparation and reflection, (3)creating agreements, (4) slowing
the process down, (5) structured exchanges, (6) inquiry for fresh
stories, and (7) inviting curiosity.

A. Collaboration

Especially in the midst of a deeply divisive conflict, many
people are suspicious of dialogue, wondering if it’s a stealth tool to
seduce, convince, appease, and silence. Many people also feel
pushed around by the dynamics of the conflict that they’re in or
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are anticipating. Advance collaboration with a representative
planning group is crucial to the success of the endeavor. The
collaborative process yields vital information about local needs and
creates legitimacy and ownership of the process. Tasks of the group
include: (1) articulating a shared purpose for the meeting; (2)
creating means (e.g., interviews, invitations, reflective tasks) to help
participants prepare themselves for a fresh encounter as free as
possible from anxiety and previous limiting patterns; (3) designing
or approving meeting designs; (4) drafting ground
rules/communication agreements for the meeting; (5) identifying
likely participants; (6) writing or editing invitations/promotion;
and (7) designing and using evaluations.

B.  Helping Participants Prepare and Reflect

About 80% of our work is done before a meeting ever takes
place. Like cultivating the garden soil, preparation pays big
dividends. Reflection and advance preparation change they ways
that people participate in a meeting on a difficult issue. When
people fear that their core identities or beliefs are threatened, they
are often driven internally by their own anxiety and swept along
externally into negative patterns of communication that are bigger
than any individual. Responses tend to be rapid, defensive,
predictable, and automatic. One way that we attempt to break this
pattern is by offering dialogue participants opportunities to reflect
before, during a single session, and between sessions in a series."
We ask people to think about what really matters to them, times
when they may have had constructive conversations across divides
on the issue, strengths/capacities they recognize in themselves that
they want to call on, what they want to understand about their
opponents, what they would like to have understood about
themselves, hopes and concerns they have about participating,
what they will want to restrain and bring out in themselves to
realize their intentions, and any advice they have for the planners
for addressing their hopes and concerns through ground rules or

44. Robert R. Stains, Jr., Reflection for Connection: Deepening Dialogue Through
Reflective Processes, 30 CONFLICT RESOL. Q). 4148 (Fall 2012); Sallyann Roth, The
Uncertain Path to Dialogue: A Meditation, in RELATIONAL RESPONSIBILITY: RESOURCES
FOR SUSTAINABLE DIALOGUE 93-97 (Sheila McNamee & Kenneth Gregen eds.,
1999).



2016] CULTIVATING COURAGEOUS COMMUNITIES 1539

meeting design. We invite reflection on one or more of these areas
through:

e Predialogue interviews” (preferred), e-mails or online
surveys when necessary.

e Offering questions for participants to reflect on in
advance of a meeting.

¢ Invitation to pause to collect one’s thoughts before
responding to questions posed to all in a meeting and
to pause between speakers.

e Providing pad and pen to participants to encourage
them to write down reactions, reflections, and
questions as the dialogue progresses, to enable them to
be less distracted and to support them in following
their curiosity when they can ask one another
questions.

C. Creating Agreements

When we can, we prefer to work on agreements/ground rules
with participants in advance of a meeting. That way when we
convene, people are publicly reaffirming a commitment they’ve
made privately to us in an interview and perhaps doing some
tweaking of the agreements. The agreements serve to reduce
anxiety, enhance the feeling of safety and respect, and give
legitimacy to the interventions of a facilitator. They can insure
voluntary participation (“pass” if not ready or unwilling to speak),
level the playing field (share airtime), enhance the willingness to
tell one’s story (no interrupting, no attempts to persuade, no
statements of judgment, keep confidentiality if possible given the
setting), and discourage sweeping generalizations and globalized
accusations (speak for yourself).

D. Slowing Things Down

When the conversation turns to hot-button issues, escalating
exchanges often ensue and perpetuate attack or defense patterns
of response to threats. People observe or leave these exchanges
having learned little about the actual people who hold another
opinion, with cardboard caricatures reinforced, and preexisting
opinions strengthened. Slowing the process down is a next step

45.  See HERZIG & CHASIN, GUIDE FROM THE PUBLIC CONVERSATIONS PROJECT,
supra note 3, at 143 (providing a sample interview protocol).
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forward in preventing “the old” destructive pattern of engagement
and making space for something new to emerge. Reflective
Structured Dialogue slows the process down in several ways:

e Advance planning for an intentional, not an automatic,
conversation.

e Spending time at the beginning of a session to set the
frame and intentions, review and secure assent to
communication agreements, and preview the rest of
the session.

e Tightly structured meeting design starting with time-
limited responses in go-round fashion to questions
posed to all participants, turn-taking, pausing to
compose a response, pauses between speakers, and
holding questions of others until the end.

E.  Inquiry for Fresh Stories: Behind Fvery Belief Is a Story—Behind Every
Story Is a Person

Too often in public discourse, story and person are stripped
from conversations about beliefs, values, and perspectives. This
makes it easier for people to treat each other—as Martin Buber”
said—as “It” rather than “Thou.” Returning stories, histories, and
people to the conversation is a vital pillar of dialogue.

As noted above, we draw from Narrative Therapy and
Narrative Mediation the idea that all stories are partial, colored by
our selection and interpretation of experiences and observations,
our experience of threat, patterns of communication we may be
governed by, and our narrow exposure to others with whom we
may differ. Stories held of opponents are often thin and certain,
reflecting little if any of the complexity and nuance of life. One of
our core tasks is to craft questions that invite thicker, more
complex, and nuanced stories. It is in responding to these
questions that participants have the opportunity to be seen as more
fully-dimensional people, to understand their opponents at greater
depth and breadth, and to discover areas of common experience,
values, and concerns that would otherwise remain invisible. Once

46. In addition to slowing the process down, this has the added benefit of
addressing the concerns that participants often bring into a session. David Rock
has outlined these in his “SCARF” model. Se¢ generally Rock, supra note 15.

47. MARTIN BUBER, I AND THOU 45 (Walter Kaufman trans., 1970) (“When I
confront a human being as my You and speak the word I-You to him, then he is no
thing among things nor does he consist of things.”).
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discovered, they lead to curiosity, a deepened sense of the
humanity of the other, enhanced trust, and, in many cases, the
desire to collaborate on common concerns.

There are a variety of ways to call stories forth in dialogue. One
is to use some variation of Richard Chasin’s” “Stereotyping
Exercise” in which participants are asked to list stereotypes they
believe that others may hold of them and speak to the effects these
stereotypes may have on communication choices and dynamics.
The excerpt below was used with a campus faculty that was deeply
divided and suspicious of one another. Through interviews, we
knew that most felt “mis-characterized” by others, feeling that
stories were being told of them that did not accord with who they
construed themselves to be.

The experience of being characterized by others in ways

that differ from our self-understanding is at the root of

many communication difficulties. This exercise offers an
opportunity to speak about the ways in which you have

had assumptions, beliefs, or motivations attributed to you

that you deem incorrect, and to note the effects.

How do you imagine that others on campus characterize

you?
There is a work-sheet provided with a series of fill-in-the-
blanks: “As a I think I’'m seen as ,” with invitations

to fill in and mark what’s most painful, inaccurate, and
understandable. The responses will form the basis for conversation
and re-authoring stories in the group.

F.  Conflict Narrows; Inquiry Expands

Another way to invite story is via questions that are posed to all
and responded to in a structured way: questions that open and
make visible (1) experience, (2) perspective, and (3) struggle.

In a single or an initial session, a sequence of three kinds of
questions is often asked:

e The first with the purpose of bringing in experiences
that may have shaped the participants’ perspective. In
an abortion dialogue: “Can you tell us about a personal
experience you have had that has helped shape your

48. Richard Chasin & Maggie Herzig, Creating Systemic Interventions for the
Socio-Political Arena, in THE GLOBAL FAMILY THERAPIST: INTEGRATING THE PERSONAL,
PROFESSIONAL, AND POLITICAL (B. Berger-Gould & D. Demuth eds., 1994).
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perspective on abortion, or that would help us
understand your perspective?” It is here that people
begin to make a deeper connection with others. We all
have experiences that inform us, and most of us can
find within us resonance with the experiences of others
even if they are not the same as our own. It was not
uncommon in abortion dialogues, for instance, to hear
two women describe unplanned pregnancies as the
source of their perspectives, though the perspectives
were totally opposite. The connection they made at the
level of experience enabled them to be charitable with
one another when talking about perspective.
The second question is to give participants the
opportunity to say what’s at the core of their
perspective, free from fear of interruption, criticism, or
attack. From a dialogue on homosexuality and
Christian faith: “What’s the bedrock of your conviction
about the right relationship of human sexuality and
holiness?” or, in many other dialogues simply: “What’s
at the heart of the matter for you with regard to
?” In our experience, providing an
opportunity for people to “plant their flag in the sand”
reduces the fear that they will be manipulated in some
way or that they are expected to keep their perspective
to themselves. Once stated, this frees people up to
listen more generously to others and to be open to
speaking about places where they may have conflicts or
gray areas, if they exist.
The last question is to open the possibility of
expressing the shading within a strong conviction
that’s usually kept from an opponent—and often from
others in one’s interest group—for fear of being seen
as weak, wishy-washy, less-than-orthodox, or, worse, a
traitor. From a dialogue among Jewish and Christian
clergy in the wake of a public dispute about Israeli and
Palestinian actions: “Are there any places within your
overall perspective where there are areas of less
certainty, where one value may rub up against another
or where you feel pulled in different directions, either
in feeling or because of relationships?” When people
respond to this, it’s much harder for their opponents
to see them as cardboard representations of a position,
and much easier to see them as fellow humans
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balancing their perspective with other values, feelings,
and relationships.

G. Inviting Curiosity

The more strongly people feel about their cherished
perspectives, the more certainty they may have about the rightness
of their views and the wrongness of those opposed. Polarized
exchanges characterized by ridicule and attack only lead partisans
to deeper degrees of certainty about the motives and the character
of those with opposing views (“wrong”) and their own (“right”).
The typical means of engagement (debate, online comments,
public meetings, etc.) perpetuate the process. Reflective Structured
Dialogue invites participants to move from certainty to caring
through curiosity. Curiosity is fostered in several ways:

e Separating speaking from listening; supporting
listening as well as speaking. Posing a question to all
participants and asking them to pause and write their
response before anyone speaks frees people up to
listen to speakers instead of composing responses or
worrying about needing to react to what was said.

e Providing pen and paper with encouragement to write
down things people say that they want to learn more
about supports listening with the intention to deepen
understanding of particular people, what they think,
and how they got there. It also prepares participants to
ask “Questions of Genuine Interest.”

e Giving significant time for participants to ask one
another questions. As noted above, we frame this as
“Questions of Genuine Interest” with guidance about
what that means: no rhetorical questions, questions as
statements in disguise, questions as weapons, etc.;
rather, questions that will invite the respondent to
speak more deeply, widely, and with more nuance
about their perspectives and experiences. It’s not
uncommon in a dialogue for people to discover that
they’ve had remarkably similar experiences, but have
come to radically different perspectives. This section of
a meeting allows them to pursue the curiosity that
ensues: “How is it that you experienced the same thing
as me but think so differently? What did you make of
your experience?” Or, another example of a typical
question, “You’ve said on the one hand, you believe
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, while on the other, you think . How do
you wrestle with that difference?”

H. Closure and Ownership

The experience of dialogue can be intense for participants,
though it may not be apparent on the outside. It’s helpful for the
group to have a defined end to that intensity; a transition out of the
bounded space of dialogue and back to regular life. It is also
common for people in deep conflict to feel “done-to” by an
opponent, a process, or a facilitator. In a closing, we offer each
participant the chance to claim ownership, reflect on their
experience, and say something about what they contributed to the
session. A last question often posed to all is often: “Please tell us
what have you done—or refrained from doing—that has
contributed to this evening going as it has, and anything else that
would bring a meaningful close to this experience for you.”

1. Basic Format

Though meetings can run from one session of a few hours to a
series meetings over a period of a few years, there is a core format
that can stand alone or serve as a basis for elaboration:

1) Start with a meal or social time with refreshments, no
conversation about the issues at hand.

2) Move to the meeting space, get seated. If possible seat
people in groups of 8-10, mixed by perspective.

3) Setting the frame: review purposes and agenda; make
sure everyone’s on board with both.

4) Agreements: present each with its purpose, secure
commitment from all in the group.

5) Three “Opening Questions™:

a) Inquire about life experience that informs
perspective. Pause after reading question for people
to take notes for themselves, pause for a beat
between speakers. No responding to others; no
cross-talk. Pause after all have responded for
listeners to review their notes and frame questions
for later.

b) Inquire about “what’s at the heart of the matter” for
them. Process as above.

c) Inquire about any gray areas, mixed feelings, etc.
Process as above.
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6) Questions of genuine interest: 30—40 minutes for people
to follow their curiosity by asking each other questions
that arose from their speaking and listening.

7) Closing. Final question to end the session and have
people reflect on their contribution: 1-3 minutes each.

VI. CONCLUSION

It is possible to cultivate a better environment within which
our public conversations can grow. With focused intention,
participant preparation, and collaborative, responsive design, it is
possible to invite the stories that animate perspectives and beliefs
and that leave people feeling seen, heard, hopeful, and willing to
courageously engage in community life.
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11/5/2020 Diversity in ADR: Time for Another Uncomfortable Conversation | Litigation Daily | The American Lawyer

Now is not the time to issue a mea culpa and highlight your new CSR initiative or
inclusion rider. Instead, create a sustainable strategy for your commitment to
diversity, equity and inclusion and double down on efforts to align your actions with
your rhetoric. And do this without fanfare.

By now we've all heard that diversity is a business imperative. Organizations with
equal representation and a range of perspectives are more profitable and better
positioned to innovate, attract top talent, increase client satisfaction, take risks, and
bounce back from disruptive forces.

Let's take a look at the legal profession, where the lack of diversity is a long-standing
issue. According to a study by National Association for Law Placement, at the
partnership level, women make up 23.36% of law firm partners; Blacks make up
1.83% of law firm partners; and minorities overall make up 9.13% of partners. In the
same study of over 1,000 major law firms, only 2.86% of attorneys were LGBTQ, and
0.52% were attorneys with disabilities. A recent ABA study released last week
unveiled a more distressing tale: 70% of women of color have considered leaving the
practice of law due to the lack of inclusion and opportunities for advancement.

What's even more distressing are the numbers in the area of alternative dispute
resolution. For reference, 17 out of the 412 neutrals at a top ADR provider with a

panel of primarily judges are BIPOC (Black, Indigenous and people of color)—in other

words 4%. According to a 2015 survey for the National Academy of Arbitrators

Research and Education Fund (http://www.lerachapters.org/0]S/0js-2.4.4-
1/index.php/LERAMR/article/download/3101/3076), of more than 400 practicing
employment arbitrators, 74% were male and 92% were non-Hispanic white. And in

2018, celebrity Jay-Z lambasted a national arbitration provider for its lack of diversity
on a roster of arbitrators presented for his arbitration. He contended that only three
of the 200+ arbitrators on the panel's New York Large Complex Case Roster were
Black arbitrators.

Historically, mediation, arbitration, and ADR services were considered an elite arena
for white male retired judges. There is a reason for this. First, there was no incentive
for institutional ADR providers to diversify their homogenous panels; second, there
was zero accountability for said providers to alter their practices, until now; and
third, there was no perceivable talent pool from which to hire diverse mediators and
arbitrators.

When questioned why a national ADR provider has experienced issues increasing
panel diversity, a senior executive responded that the organization is “looking at
people who have reached partner-level status or are retiring from the bench.” But
according to the executive, the number of women, people of color, and women of
color that meet the panel’s criteria is “statically small” and the “supply-side starts to
become more narrow.”

On the contrary, there is a large pool of talented associates and nonjudges who
possess the markers of good mediators and arbitrators, but never realize the
opportunity because the market has not embraced them and large ADR panels have
resisted the exhortation to create pipelines to recruit, train, and invest in talent.
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To transform diversity, equity, and inclusion in ADR, we need to make appreciable
efforts to recruit, train, and retain diverse neutrals on panels. Clients deserve and
demand this level of service and selection because what good is an inclusion rider if
an ADR panel does not reflect the demographics of the communities it purports to
serve?

Supporting Diversity in ADR

e The lack of diversity for most providers may signal the need for a cultural
shift in the organization. Consider training and intentional programs designed
to foster an environment that celebrates and recognizes differences. Building a
culture of inclusion will invariably attract talent who seek to join a forward-
thinking firm.

e Recruitment, development, retention, and promotion are crucial
components that require intentional efforts. Diversity-aligned recruiting means
looking beyond the rigid checklist of what determines a potential neutral and
searching for true talent in unconventional places.

e Mentorship programs can help develop promising neutrals into rainmakers.
ADR providers can create programs that provide greater access and learning
opportunities for law school students and business professionals. The
International Institute for Conflict Prevention & Resolution’s Diversity in ADR
Task Force (https.//www.cpradr.org/programs/committees/diversity-task-
force-adr) offers an excellent example in its mentorship and apprentice
program.

There is a business and categorical imperative for diversity in ADR. But there's no
imperative for cause marketing when an organization is woefully behind in the
practice of diversity, equity, and inclusion. A more genuine approach is to focus on
internal strategies for increasing panel diversity and celebrating these achievements
—when obtained—through representation in marketing collateral and through
creative storytelling that puts diverse candidates front and center.

There are myriad challenges to increasing diversity, equity and inclusion in ADR.
Fortunately, the industry is comprised of courageous, creative conflict-resolution
specialists who are trained to find solutions in even the most difficult of situations.

It's time to put down the press release and get to work to spur transformational
change in the industry once and for all.

Marcie Dickson is the chief marketing and business development officer for Miles
Mediation & Arbitration. She is a guest host of “The Future of Resolution” podcast
and co-host of the “Seeking Strategy” podcast. She wrote this commentary after
reading the article “After Arbitrator Ousted Over Racist Email Forward, NRA
Wants JAMS and Winston & Strawn to Foot the Bil
(https://www.law.com/litigationdaily/2020/08/05/after-arbitrator-ousted-over-
racist-email-forward-nra-wants-jams-and-winston-strawn-to-foot-the-bill/)!” in
the Litigation Daily.

f SHARE ¥ SHARE

Dig Deeper

Legal Services (/topics/legal-services/)

Alternative Dispute Resolution (/topics/alternative-dispute-resolution/) Diversity (/topics/diversity/)

FEATURED PRODUCT

Global Briefing
(https://store.law.con
&productCode=LAWII

A weekly, curated selection of oul
international content from around
the globe, across the business of
law, in-house, regulatory,
technology and more, with expert
insights from our senior editors.

Learn More
(https://store.law.com/Registratio
&productCode=LAWINTEDGLOBALI

https://www.law.com/litigationdaily/2020/08/10/diversity-in-adr-time-for-another-uncomfortable-conversation % E2 %80 %8B/ ?slreturn=20201005 143608 3/6


https://www.law.com/topics/legal-services/
https://www.law.com/topics/alternative-dispute-resolution/
https://www.law.com/topics/diversity/
https://www.cpradr.org/programs/committees/diversity-task-force-adr
https://www.law.com/litigationdaily/2020/08/05/after-arbitrator-ousted-over-racist-email-forward-nra-wants-jams-and-winston-strawn-to-foot-the-bill/
https://store.law.com/Registration/MyAccount.aspx?&productCode=LAWINTEDGLOBALLAWYER#/EmailPref
https://store.law.com/Registration/MyAccount.aspx?&productCode=LAWINTEDGLOBALLAWYER#/EmailPref

11/5/2020

Diversity in ADR: Time for Another Uncomfortable Conversation | Litigation Daily | The American Lawyer

Recommended Stories

After Arbitrator Ousted Over Racist

Email Forward, NRA Wants JAMS and

Winston & Strawn to Foot the Bill
(https://www.law.com/litigationdaily/2020/08/05/after-
arbitrator-ousted-over-racist-email-
forward-nra-wants-jams-and-winston-
strawn-to-foot-the-bill/)

ROSS TODD (/THERECORDER/AUTHOR/PROFILE/ROSS-TODDY/) |
AUGUST 05, 2020

“Winston & Strawn learned about this email at the same time the
NRA did, and we immediately agreed that it rendered the
arbitrator unfit and he should be removed from the case,” the
firm said in an email statement.

Was the World’s Biggest Hedge Fund

Pursuing a Trade Secrets Case Against

Former Employees in Bad Faith? It’s a

$2 Million Question
(https://www.law.com/litigationdaily/2020/07/21/was-
the-worlds-biggest-hedge-fund-
pursuing-a-trade-secrets-case-against-
former-employees-in-bad-faith-its-a-2-
million-question/)

ROSS TODD (/THERECORDER/AUTHOR/PROFILE/ROSS-TODDY/) |
JULY 21, 2020

A series of filings in New York state court are are shedding some
light on the often hush-hush world of hedge funds and the
lengths that Bridgewater Advocates has gone to in attempts to
keep former employees from using allegedly proprietary trading
strategies to form competing funds.

California Civil Trial Juries Need to Be
Smaller to Get Courts Back on Track

(https://www.law.com/litigationdaily/2020/09/03/california-
civil-trial-juries-need-to-be-smaller-to-
get-our-courts-back-on-track-407-

15927/)

ROB SHWARTS | SEPTEMBER 03, 2020

Featured Firms

Law Offices of Gary Martin H
Associates P.C.

75 PONCE DE LEON AVE NE STE 101
ATLANTA, GA 30308
(470) 294-1674 www.garymartinhays

Law Offices of Mark E. Salom

2 OLIVER ST #608
BOSTON, MA 02109
(857) 444-6468 www.marksalomone,

Smith & Hassler

1225 N LOOP W #525
HOUSTON, TX 77008
(713) 739-1250 www.smithandhassle

Presented by Big'

https://www.law.com/litigationdaily/2020/08/10/diversity-in-adr-time-for-another-uncomfortable-conversation % E2 %80 %8B/ ?slreturn=20201005 143608 4/6


https://cat.va.us.criteo.com/delivery/ck.php?cppv=3&cpp=oL2XOYqmsrEEd9zBDM6ViliQfzubhbl9CYUqa0SH5Vt02_EsTkaMu1i0reW3HxPKsQXHHAyOfhxd3Rk0lQIue3JxUm346j3Jf_O7hNSYEtCYXAzpSzNUReFl3qDHR09Qq2MWuYsQaRhaNVPdHiLP77_6uX1185pe4odn282vRBWuJ3_QD3VZ1uZ5g1h91W7I9LmYDAVGNJAfTeO7E3amUysviC-0Uv5U6QivRn2DYXXQCUoq1iS9lHvWN8MToxLgO2uSF4dcCIo3EkTk31rVWKvio1O5kGycPxyE9MM0tgYBHRAfp3pt0PiFkro5KwFgGicVar96R9F77w5pll5t66trDmLiujA-frYttRESZv55mQEvbQv_Ie-uFO4SqmK83ux8qejkRWjFxfEtFwKi6myK61JsvXJWaMKOT-2cH5uA9W2u&maxdest=http%3A%2F%2Fwww.fwrd.com%2F%3Futm_source%3Dcriteo%26utm_medium%3Dretargeting%26utm_campaign%3Ddom_p_frwd_lowerfunnel
https://cat.va.us.criteo.com/delivery/ck.php?cppv=3&cpp=gJM4OYqmsrEEd9zBDM6ViliQfzubhbl9CYUqa0SH5Vt02_EsTkaMu1i0reW3HxPKsQXHHAyOfhxd3Rk0lQIue3JxUm346j3Jf_O7hNSYEtCYXAzpSzNUReFl3qDHR09Qq2MWuYsQaRhaNVPdHiLP77_6uX27v7f-ICAtepBXhgE2Z9cS09nL2Xa2FtcGKkH19QxD7Wf4wICPisnlV_tCOWzbqjz0W7zcLWD0IWK5yTVW1Y906lYh6wmm4nAlwlpa0PyxEgN2FP8gCkvFCm08-xRgdhXxpTgf5SqycUudgalh4EwtLCAjmSOAsaIIeTvk4EUb5mueSTr413q4Fb3O2aUS9UvxGKaLTB_s45zua5TRIaH5oscj3FveWa0Sf4hM8iXbmvIDiVS5_ywYU6v7l-1tFfUrfk7dhNQlI-fAapiUU_rG5VGOOWuEdwWbA4ABj4nWBg&maxdest=http%3A%2F%2Fwww.fwrd.com%2Fproduct-amina-muaddi-vita-sandal-in-natural-watersnake%2FAMUD-WZ51%2F%3Fd%3DWomens%26countrycode%3DUS%26utm_source%3Dcriteo%26utm_medium%3Dretargeting%26utm_campaign%3Ddom_p_frwd_lowerfunnel
https://cat.va.us.criteo.com/delivery/ck.php?cppv=3&cpp=vLdCzoqmsrEEd9zBDM6ViliQfzubhbl9CYUqa0SH5Vt02_EsTkaMu1i0reW3HxPKsQXHHAyOfhxd3Rk0lQIue3JxUm346j3Jf_O7hNSYEtCYXAzpSzNUReFl3qDHR09Qq2MWuYsQaRhaNVPdHiLP77_6uX3BNjpKm9-XOVXePMtne3cdsuc1-FiO1kRIzgnJBtS_KeX8xVFi26CYUo7sb2pdBwT67GTC_NMyjaZqlBTce_zReVy9e6LRXHS0WZhahxuasl9mhqoCAhxCD5cGVeBrkFnMpdMwkGiTKo43plYYWVzDIDD7Q6XQGULBSyqzbA6u6E_rag0pKe2X5MDNNFL0fBcLRFhoFQbYLdLQ9af4Cb_8r-hdgmPjZuipnnH76IwVWGt_glwgWryD9A3tVF0hIJ_VFy6Jc5-1xhLSkcfrfic7azbY4gBSKHAUTqCsQcCZ_A&maxdest=http%3A%2F%2Fwww.fwrd.com%2Fproduct-area-scalloped-crystal-hem-mini-skirt-in-ivory-clear%2FARFE-WQ16%2F%3Fd%3DWomens%26countrycode%3DUS%26utm_source%3Dcriteo%26utm_medium%3Dretargeting%26utm_campaign%3Ddom_p_frwd_lowerfunnel
https://cat.va.us.criteo.com/delivery/ck.php?cppv=3&cpp=aHL8YIqmsrEEd9zBDM6ViliQfzubhbl9CYUqa0SH5Vt02_EsTkaMu1i0reW3HxPKsQXHHAyOfhxd3Rk0lQIue3JxUm346j3Jf_O7hNSYEtCYXAzpSzNUReFl3qDHR09Qq2MWuYsQaRhaNVPdHiLP77_6uX1-6kGv_vx7Z_sbzGSwPkHIgtnOuXtvM7d8djHBv_5dq263EmgQ5qwaDUAM9wQ0sUi93iCF9yQSuax2n1GJnj33lX3sUFEvQnVZw8B2pIsOGs5vbQozQqNFYapaR1qmSO5lnabq_JbQKgSiWFYRF5QGiXO6vsHtWyqB9EOFbzz-vp0JqhqO0KTkhiVv7KW1lIA8Df30QFFMpgmfRGY-RSo72A18wL1cFlD8ZVq-mWR4oiGoKtTOTcONLcI3m4dRnkc-Eouk06J022Q5KUyphGSB1Uctxso93dOa2_cjV4ASZQ&maxdest=http%3A%2F%2Fwww.fwrd.com%2Fproduct-area-crystal-fringe-structured-mini-dress-in-light-pink%2FARFE-WD42%2F%3Fd%3DWomens%26countrycode%3DUS%26utm_source%3Dcriteo%26utm_medium%3Dretargeting%26utm_campaign%3Ddom_p_frwd_lowerfunnel
https://cat.va.us.criteo.com/delivery/ck.php?cppv=3&cpp=Uu06LYqmsrEEd9zBDM6ViliQfzubhbl9CYUqa0SH5Vt02_EsTkaMu1i0reW3HxPKsQXHHAyOfhxd3Rk0lQIue3JxUm346j3Jf_O7hNSYEtCYXAzpSzNUReFl3qDHR09Qq2MWuYsQaRhaNVPdHiLP77_6uX3_DC07LaCmufMKB0GPjE3yjPjO7JLnr9m-lBc0lJkTe9x14PkrBcqPnWFLoe9ubMYMkYgdsR2uppt041qmCnPJMVsq3bOyRNliP-9aZegci4yd_nnitfxWglkhjtD62i8lA4TN_6eV1ytcGa8rQFkZXekAU-DakknLTmgwQOAnzcWjI3h7vN9gSeXtwS2XUVNmUZ_wDJTNS6vjYL5D7N9l9sJ7DQ7egVZaRdR4HHNksSM3qE_z9-gl_VhqsYhxixXxBVDMnZGEW9L15EIHspdD-yU97KnvAGr7USIdjtXXJA&maxdest=http%3A%2F%2Fwww.fwrd.com%2Fproduct-area-crystal-scallop-fringe-sweetheart-dress-in-ivory-clear%2FARFE-WD41%2F%3Fd%3DWomens%26countrycode%3DUS%26utm_source%3Dcriteo%26utm_medium%3Dretargeting%26utm_campaign%3Ddom_p_frwd_lowerfunnel
https://www.law.com/litigationdaily/2020/08/05/after-arbitrator-ousted-over-racist-email-forward-nra-wants-jams-and-winston-strawn-to-foot-the-bill/
https://www.law.com/therecorder/author/profile/Ross-Todd/
https://www.law.com/litigationdaily/2020/07/21/was-the-worlds-biggest-hedge-fund-pursuing-a-trade-secrets-case-against-former-employees-in-bad-faith-its-a-2-million-question/
https://www.law.com/therecorder/author/profile/Ross-Todd/
https://www.law.com/litigationdaily/2020/09/03/california-civil-trial-juries-need-to-be-smaller-to-get-our-courts-back-on-track-407-15927/

11/5/2020

"We need to get over the idea that there must be 12 jurors in the
box to conduct a state court civil trial," writes Orrick, Herrington &

Sutcliffe's Rob Shwarts.
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Do You BEeELIEVE IN MAGIc?:
SELF-DETERMINATION AND PROCEDURAL
JusTiCE MEET INEQUALITY IN COURT-
CoONNECTED MEDIATION

Nancy A. Welsh*

ABSTRACT

Proponents of the “contemporary mediation movement” promised that
parties would be able to exercise self-determination as they participated in
mediation. When courts began to mandate the use of mediation, commen-
tators raised doubts about the vitality of self-determination. Though these
commentators also suggested a wide variety of reforms, few of their pro-
posals have gained widespread adoption in the courts.

Ensuring the procedural justice of mediation represents another means
to ensure self-determination. If mediation provides parties with the oppor-
tunity to exercise voice, helps them demonstrate that they have considered
what each other had to say, and treats them in an even-handed and digni-
fied manner, it is more likely that the parties will share information that
will lead to a result that actually represents the exercise of their self-
determination.

Recent research, however, counsels that status affects procedural justice
perceptions, voice is not always productive, and parties who are marginal-
ized or lower status may neither expect nor desire to exercise voice. Fur-
ther, research indicates that even those parties in mediation who value
voice may not value participating in the back-and-forth or bargaining pro-
cess that is required to arrive an agreement.

After reviewing this and other research, the Article proposes the follow-
ing reforms to enhance the likelihood that mediation will provide all parties
with voice, trustworthy consideration and real, substantive self-determina-
tion: increasing the inclusivity of the pool of mediators; training all
mediators to acknowledge and address implicit bias; training mediators to
engage in pre-mediation caucusing that focuses on developing trust; institu-
tionalizing systems for feedback and quality assurance; training mediators
to model reflective listening; adopting online technology that provides par-
ties with pre-mediation information they need to engage in informed deci-

* Professor of Law, Texas A&M University School of Law. I thank Michael Green
for inviting me to participate in this symposium, Richard Delgado for his inspiration for
the symposium, and Roselle Wissler for her comments on an earlier draft of this Article.
Any error or oversight is mine.
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sion-making and the opportunity for self-analysis and self-reflection; and
perhaps even identifying additional areas of mediation practice in which
mediators would be required to take affirmative steps to avoid unconscion-
able unfairness or coercion.
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I. INTRODUCTION

REAMS and noble intentions, at least in part, inspired the “con-
temporary mediation movement.”! Many mediation advocates?
urged—and continue to urge3>—that mediation should be em-
braced and institutionalized because it is an inclusive process and can en-
able people to find paths that allow them to exercise meaningful self-
determination in resolving their disputes. This promise of self-determina-
tion has dimmed, however, as courts and agencies have focused on effi-
ciency as a primary reason to institutionalize mediation,* as lawyers and
repeat players have come to dominate the issue framing and negotiations
occurring within mediation,> and as research has revealed that a signifi-
cant percentage of parties do not possess the temperament or desire to
fashion their own unique resolutions.®
As self-determination has lost luster, some mediation advocates have
emphasized mediation’s potential to provide an “experience of justice.””
Drawing on the vast social-psychological literature regarding procedural
justice, these mediation advocates have urged that the process offers im-
portant opportunities for “voice,” “trustworthy consideration,” and
“even-handed and respectful treatment,” in marked contrast to the
processes used to resolve the vast majority of litigated civil matters—i.e.,
default, lawyers’ bilateral negotiation, and dispositive motions.® This Ar-
ticle, in part, represents a reminder regarding mediation’s potential to

1. RoBERT A. BArRucH BusH & JosepH P. FOLGER, THE PROMISE OF MEDIATION:
REsPONDING TO CONFLICT THROUGH EMPOWERMENT AND REcOGNITION 1 (1st ed. 1994).

2. This includes the author of this Article.

3. See, e.g., ADVISORY CoMM. ON ALT. DisPUTE RESOLUTION, JOINT STATE Gov’T
CoMM’N, ALTERNATIVE DISPUTE RESOLUTION IN PENNSYLVANIA: REPORT OF THE ADVI-
SORY COMMITTEE ON ALTERNATIVE DIsPUTE REsoLuTION 12 (2017) (advocating for insti-
tutionalization of mediation in state courts and agencies and in private sector).

4. See Nancy A. Welsh, The Thinning Vision of Self-Determination in Court-Con-
nected Mediation: The Inevitable Price of Institutionalization?, 6 HArRv. NEGOT. L. REV. 1,
22 (2001) [hereinafter Welsh, The Thinning Vision)].

5. See Leonard L. Riskin & Nancy A. Welsh, Is That All There Is?: “The Problem” in
Court-Oriented Mediation, 15 GEo. Mason L. Rev. 863, 865-66 (2008) [hereinafter Riskin
& Welsh, Is that All There Is?]; Nancy A. Welsh, Making Deals in Court-Connected Media-
tion: What'’s Justice Got to Do with It?, 79 Wasu. U. L.Q. 787, 789 (2001) [hereinafter
Welsh, Making Deals]; Welsh, The Thinning Vision, supra note 4.

6. See Donna Shestowsky, How Litigants Evaluate the Characteristics of Legal Proce-
dures: A Multi-Court Empirical Study, 49 U.C. Davis L. REv. 793, 828 (2016) (reporting
research regarding ex ante litigation preferences, specifically that “maintaining veto power
over a third-party suggestion was as much decision control that litigants desired and they
were indifferent between having this type of power and delegating decision-making au-
thority to a third party or group of third parties.”).

7. See Nancy A. Welsh, Stepping Back Through the Looking Glass: Real Conversa-
tions with Real Disputants About Institutionalized Mediation and Its Value, 19 Onio St. J.
onN Disp. REsoL. 573, 671 (2004) [hereinafter Welsh, Stepping Back Through the Looking
Glass]; Nancy A. Welsh, The Current Transitional State of Court-Connected ADR, 95
Marao. L. Rev. 873, 884 (2012) [hereinafter Welsh, The Transitional State]; Nancy A.
Welsh, The Place of Court-Connected Mediation in a Democratic Justice System, 5 CAR-
pozo J. ConrLicT ResoL. 117, 143 (2004) [hereinafter Welsh, The Place of Mediation].

8. See Welsh, Making Deals, supra note 5, at 788; Welsh, The Transitional State, supra
note 7.
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provide self-determination and procedural justice and then considers the
fate of proposals that have arisen to reclaim this potential.

But this Article also examines more recent research raising questions
regarding the appropriateness of expecting mediation to deliver self-de-
termination or procedural justice. In particular, the Article examines re-
search indicating that people’s societal identity and status can and does
affect the likelihood that they will perceive procedural justice in media-
tion, their ability and willingness to exercise voice in mediation, and even
their ability and willingness to demonstrate trustworthy consideration.
Members of society who feel marginalized or isolated—or who know that
they exercise no power due to their disadvantageous place within an ex-
treme hierarchy—are less likely to be willing or able to embrace opportu-
nities to express themselves in mediation. To do so represents an
unacceptable risk. Meanwhile, members of society who are powerful—or
who know that they exercise privilege due to their superior place within
an extreme hierarchy—are less likely to be willing or able to embrace
opportunities to hear and acknowledge what other parties have said in
mediation. If mediation lacks participants’ voice and trustworthy consid-
eration, it is difficult to understand how the process can provide either
procedural justice or a meaningful version of self-determination. In other
words, as self-determination and procedural justice meet inequality in
mediation, these noble intentions are found wanting.

It is at this point that it becomes tempting to question the value of
mediation—to label mediation as an innovation that looked promising
but has ended in failure. It is also at this point that the question (and song
title) Do You Believe in Magic? comes to mind. Of course, the answer to
such a question must be “No!” Only a fool believes in magic. But as is so
often true, the lyrics of the song are much more nuanced than the title
would lead us to believe. The lyrics urge us to “believe in [the] magic in a
young girl’s heart” and that music can “free your soul.” The lyrics also
acknowledge that talking about this form of magic is “like trying to tell a
stranger ‘bout-a rock and roll.”®

In other words, it is the hope and creativity in music that are “magic,”
and they must be experienced in order to be felt. There is no doubt that
both of these assertions can be true. Music can overcome all sorts of bar-
riers, inhabiting both the space outside and inside us,'° reaching beyond
the rigorously rational and into the hopefully emotional. It can unlock
individuals’ previously-unacknowledged abilities for expression and free-
dom,!! and when we make music together—or dance together—we can
feel the power of coming together to create something good. Music defi-

9. THE LoviN’ SpooNruL, Do You Believe in Magic?, on Do You BELIEVE IN
Magic (Kama Sutra 1965).

10. See KAREN ARMSTRONG, A HisTory oF Gob (1993).

11. See Daoud Tyler-Ameen & Lars Gotrich, On Film and Stage, Jonathan Demme
Looked into the Heart of the Song, NPR (Apr. 29, 2017, 8:00 AM), http://www.npr.org/
sections/therecord/2017/04/29/526017323/on-film-and-stage-jonathan-demme-looked-into-
the-heart-of-the-song [perma link unavailable].
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nitely has a power, a language, a connecting force—a magic—that can
help us overcome barriers and inhibitions that would otherwise divide us.
So, the answer to the question “Do you believe in magic?” really has to
be both “yes” and “no.”'? It depends.

And so it is with mediation. “It depends” must be the appropriate re-
sponse to the question of whether we should continue to believe in the
potential power of mediation to foster dialogue, procedural justice, and
self-determination. Therefore, this Article will not end with the conclu-
sion that mediation represents a failed experiment, unable to overcome
the negative effects of inequality, bias, and prejudice. Instead, this Article
will call for more realistic expectations of the process, the establishment
of conditions that make achievement of its potential more likely, and re-
forms to increase the inclusivity and safety of the process—thus fostering
all people’s ability to find and express their own voices, find and exercise
their abilities to consider the voice of the other, and arrive at their own
voluntary (self-determined) agreements. There is work to be done.

II. MEDIATION AND SELF-DETERMINATION

The field of “alternative” dispute resolution is grounded in the concept
of self-determination.!®> Oxford defines this concept as “[t]he process by

12. I am reminded of Professor Andrea Schneider’s recent remarks when accepting

the ABA Section of Dispute Resolution’s award for scholarship:

[W]hen I stepped back to think about what negotiation and ADR and inter-

national law and ethics all have in common, it is that they look for the best in

people. It is the ideal of how people and countries, should behave toward

one another with the recognition that ongoing interaction and communica-

tion inevitably includes conflict. It’s not that we can eliminate conflict—it’s

that we can handle it better. I also think that these classes are optimistic.

Why bother teaching them if you don’t believe that you can change the world

for the better? And I think that is something that most of us have in com-

mon-we are optimists. We do this work because we believe. We believe that

behavior can change, we believe that people can learn, we believe that most

leaders want what is best for their country and not just themselves. This opti-

mism has, of course, been labeled as naive over the years. It has been partic-

ularly tested this year. But, seriously, if we didn’t think that we could make a

difference, most of us would have found another career a long time ago!

This work also takes patience and persistence since we know people and situ-

ations do not change easily. So. . .for better or worse, I tend to view the

answer “no” as “not now.” And I will come back around to ask again. I also

think that when we view learning as an invitation—let’s do this together—we

are more likely to effectuate the change we want in our students, in our

schools, and in our communities. I think that what has worked for me is to

own this optimism and invite others along for the ride.
Andrea Kupfer Schneider, Speech for the ABA Section of Dispute Resolution Award for
Outstanding Scholarly Work (Apr. 22, 2017) (transcript available at http://www.indisputa-
bly.org/?p=10644 [https://perma.cc’ESWE-ZN6A)). See also Welsh, The Transitional State,
supra note 7, at 880 (observing that ADR proponents possess “a certain sort of faith,
grounded in the principle of self-determination [and] . . . believe in providing people with
the opportunity and tools to be their best, enabling them to take responsibility for making
serious decisions in a deliberative, thoughtful manner”).

13. Although arbitration advocates and mediation advocates sometimes are portrayed

as people with very different norms (see, e.g., S.I. Strong, Clash of Cultures: Epistemic
Communities, Negotiation Theory, and International Lawmaking, 50 AXrRoN L. REv. 495
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which a person controls their own life.”14 Merriam-Webster defines it as
“free choice of one’s own acts or states without external compulsion.”!>
The Free Dictionary defines it as “[d]etermination of one’s own fate or
course of action without compulsion; free will.”1¢ All of these definitions
evince a faith in people’s desire and ability to control their own lives.!”
For those of us who believe in the dignity and capacity of every human
being, there is some degree of magic in this concept of self-determination.

Importantly, self-determination is not familiar to most lawyers and
judges.!8 Instead, it is a concept that finds its home in the worlds of diplo-
macy and nation building.'® Nonetheless, mediators in the United States
have long embraced self-determination. For example, the Model Stan-
dards of Conduct for Mediators adopted by the American Bar Associa-
tion (ABA) Section of Dispute Resolution, the American Arbitration
Association, and the Association for Conflict Resolution (formerly the
Society of Professionals in Dispute Resolution) in 1994 placed self-deter-
mination first among the standards. The 1994 Model Standards described
self-determination as “the fundamental principle of mediation.”2?° Stan-
dard I of the 2005 Model Standards, meanwhile, provides: “A mediator
shall conduct a mediation based on the principle of party self-determina-
tion. Self-determination is the act of coming to a voluntary, uncoerced
decision in which each party makes free and informed choices as to pro-
cess and outcome.”?! The vision of self-determination contained in this
standard is not quite as inspirational as those referenced earlier, but the
basic message remains the same: resolution of disputes in mediation shall
occur only if the people involved in the dispute choose resolution on their
own and without anyone forcing their hands.

(2016)), they/we share this commitment to providing people with the real opportunity to
resolve disputes in the manner that they choose. See Nancy A. Welsh, Introduction, 5 Y.B.
On Arb. & Mediation v (2013).

14. Self-determination, OxrorRD ENGLISH DicTioNaRY ONLINE, https://en.oxforddic
tionaries.com/definition/us/self-determination [https://perma.cc/4F6F-PEK3].

15. Self-determination, MERIAM-WEBSTER ONLINE DICTIONARY, https://www.mer-
riam-webster.com/dictionary/self-determination [https://perma.cc/L6WN-X68P].

16. Self-determination, THE FREE DicTiONARY (citing AMERICAN HERITAGE Dic-
TIONARY OF THE ENGLIsH LANGUAGE (Sth ed. 2016)), http://www.thefreedictionary.com/
self-determination [https://perma.cc/98GR-TFGI].

17. See Welsh, The Transitional State, supra note 7, at 878.

18. See Welsh, The Thinning Vision, supra note 4, at 60.

19. See Daniel Thiirer & Thomas Burri, Self-Determination, Max PLaNck ENcycLoO-
PEDIA OF PUBLIC INTERNATIONAL Law, http://opil.ouplaw.com/view/10.1093/law:epil/9780
199231690/1aw-9780199231690-e873  [https://perma.cc/NX7F-4MZ9] (last updated Dec.
2008) (asserting that the origin of the modern concept of self-determination derives from
the U.S. Declaration of Independence, particularly the provision that governments “de-
rive|[ ] ‘their just powers from the consent of the governed’ and that ‘whenever any Form of
Government becomes destructive of these ends, it is the Right of the People to alter or to
abolish it’”).

20. Am. Arb. Ass’'n, Model Standards of Conduct for Mediators, 17 J. NAT’'L AsS’N OF
Apmin. L. Jubiciary 323, 324-25 (1997).

21. MoDEL STANDARDS OF CONDUCT FOR MEDIATORS Standard I (AM. ARB. Ass'N,
AM. BAR Ass’N DispuTE REsoLuTIiON SECTION & Ass’™N FOR CONFLICT RESOLUTION
2005).
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Largely due to concerns about declining access to justice—specifically,
concerns that litigants were experiencing unacceptable delay and in-
creased costs due to burgeoning civil and criminal court filings and litiga-
tion inefficiencies—federal and state courts institutionalized mediation
for the resolution of all sorts of civil matters. Respect for parties’ self-
determination was not a guiding principle. When insufficient numbers of
litigants voluntarily elected to try mediation to resolve their cases, courts
began making mediation mandatory. As lawyers became more involved
in the process, their voices and framing of issues dominated the discus-
sions occurring in mediation, thus marginalizing their clients’ participa-
tion. The lawyers also chose mediators who were experienced litigators or
judges with relevant subject-matter expertise. They sought mediators who
would provide reality testing.?? In some types of cases, lawyers counseled
their clients not to attend the mediation.?® Increasingly today, lawyers
urge mediators to avoid joint sessions that would allow the parties to talk
directly with each other. Instead, many lawyers prefer private conversa-
tions with the mediator (caucuses) and shuttle diplomacy.?*

All of these adaptations have occurred while many courts continue to
describe mediation in a manner that hearkens back to the early days of
the contemporary mediation movement and as judges express a prefer-
ence for mediation because they believe that it involves the parties more

22. See Bobbi McAdoo & Nancy A. Welsh, Look Before You Leap and Keep on
Looking: Lessons from the Institutionalization of Court-Connected Mediation, 5 NEv. L.J.
399, 400, 420 (2005) [hereinafter McAdoo & Welsh, Look Before You Leap]; Riskin &
Welsh, Is That All There Is?, supra note 5, at 420; Welsh, Making Deals, supra note 5, at
846; Welsh, The Thinning Vision, supra note 4, at 8-9. I have even raised concerns that
lawyers are using mediation—specifically, the mediation privilege—to protect themselves
from potential malpractice suits arising out of the settlement of cases. See Nancy A. Welsh,
Musings on Mediation, Kleenex, and (Smudged) White Hats, 33 U. LA VERNE L. REvV. 5,13
(2011) [hereinafter Welsh, Musings on Mediation].

23. See TAMARA RELIs, PERCEPTIONS IN LITIGATION AND MEDIATION: LAWYERS, DE-
FENDANTS, PLAINTIFFSs AND GENDERED PARTIES 86-125 (2009).

24. See Lynne S. Bassis, Face-to-Face Sessions Fade Away: Why is Mediation’s Joint
Session Disappearing?, Disp. REsoL. MAG., Fall 2014, at 33; Jay Folberg, The Shrinking
Joint Session: Survey Results, Disp. REsoL. MaG., Winter 2016, at 19; Eric Galton & Tracy
Allen, Don’t Torch the Joint Session, Disp. REsoL. MaG., Fall 2014, at 25-27; Thomas J.
Stipanowich, Insights on Mediator Practices and Perceptions, Disp. REsoL. MaG., Winter
2016, at 7. I pointed out the reduced use of joint session nearly twenty years ago. See
Welsh, Making Deals, supra note 5, at 789-91; Welsh, The Thinning Vision, supra note 4, at
20-21. Meanwhile, it is important to note that caucusing has been part of mediation for a
very long time. Researchers found that caucus was used in about two-thirds of the commu-
nity mediations studied; about 35% of disputants’ statements occurred in caucus as com-
pared to joint session; and

[i]n cases that employed a caucus, disputants used more persuasive argu-
ments, made fewer requests for reaction to an alternative, and generated
fewer new alternatives. Mediators employed more negative evaluations of
the parties’ behavior and less positive evaluations of their positions during
these cases. These findings suggest that mediators tend to call caucuses when
disputants are taking a contentious, as opposed to problem-solving,
approach.

Gary L. Welton et al., The Role of Caucusing in Community Mediation, 32 J. CONFLICT
REesoL. 181, 199 (1988).
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directly in the resolution of their disputes.?> The United States District
Court for the Eastern District of New York, for example, defines media-
tion as

a process in which parties and counsel agree to meet with a neutral
mediator trained to assist them in settling disputes. The mediator im-
proves communication across party lines, helps parties articulate their
interests and understand those of the other party, probes the strengths
and weaknesses of each party’s legal positions, and identifies areas of
agreement and helps generate options for a mutually agreeable reso-
lution to the dispute. In all cases, mediation provides an opportunity
to explore a wide range of potential solutions and to address interests
that may be outside the scope of the stated controversy or which could
not be addressed by judicial action. A hallmark of mediation is its
capacity to expand traditional settlement discussions and broaden res-
olution options, often by exploring litigant needs and interests that
may be formally independent of the legal issues in controversy.>¢

When parties seek to set aside agreements they have reached in media-
tion, however, courts generally do not try to determine whether there was
“communication across party lines,” articulation and understanding of
the parties’ interests, “explor[ation of] a wide range of potential solu-
tions,” options that “address interests . . . outside the scope of the stated
controversy or which could not be addressed by judicial action,” and—
ultimately—the exercise of self-determination.?” Rather, courts look for
the other extreme, trying to determine whether any participant in the
process engaged in behaviors or threats so overwhelming that they could
be classified as “coercion.”?® Courts rarely find coercion in mediation.?®

25. See Bobbi McAdoo, All Rise, The Court Is in Session: What Judges Say About
Court-Connected Mediation, 22 Oni1o St. J. oN Disp. ResoL. 377, 398-99 (2007) (reporting
that one of the top reasons that judges order parties into mediation is because they believe
it will get clients more directly involved in discussing their case and its resolution); McA-
doo & Welsh, Look Before You Leap, supra note 22, at 410; see also Jennifer W. Reynolds,
Judicial Reviews: What Judges Write When They Write About Mediation, 5 Y.B. oN ARB. &
MebiaTiON 111, 142-143 (2013) (observing that when judges write about mediation, their
perspective and goals for the process depend upon whether they are focusing on their
obligation to process cases or serve as mediators themselves and care about the “fit” be-
tween the social role of the courts and mediation).

26. S.D.N.Y. & E.D.N.Y. Local Civ. R. 83.8. (emphasis added). Interestingly, the defi-
nition of mediation on the court’s website varies slightly from the definition in its local
rules. There, mediation is defined as

a confidential process in which parties and counsel meet with a neutral third
party who is trained in settling disputes. The mediator assists in improving
communication across party lines, identifies areas of agreement, and helps
parties to generate a mutually agreeable resolution to the dispute. Mediation
provides an opportunity to explore a wide range of potential solutions and to
address interests that may be outside the scope of the stated controversy or
which could not be addressed by judicial action.
Mediation, EDN.Y., https://www.nyed.uscourts.gov/mediation [https://perma.cc/F4XB-
SHUZ].

27. SD.N.Y. & ED.N.Y. Local Civ. R. 83.8.

28. See Welsh, The Thinning Vision, supra note 4, at 47.

29. See Nancy A. Welsh, Reconciling Self-Determination, Coercion, and Settlement in
Court-Connected Mediation, in DivorRcE aAND FamiLy MEbiaTION: MoDELS, TECH-
NIQUES, AND APPLICATIONS 420 (Jay Folberg, Ann L. Milne & Peter Salem eds., 2004);
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This standard of self-determination as “not coercion” represents a very
thin vision of self-determination indeed. But it is important to recall that
(1) the courts exist in order to produce resolution of disputes; (2) they do
not exist to foster citizens’ self-determination; (3) they have an interest in
the disposition of cases; and (4) they are constantly facing legislative calls
for increased efficiency, budget cuts, and competition from administrative
courts, private dispute resolution, and even international tribunals.30
Nonetheless, over the years, there has been no shortage of proposals to
reinvigorate self-determination in court-connected mediation.

Working under the assumption that courts will continue to mandate
parties’ participation in mediation, Leonard Riskin and I have urged that
courts should provide for a pre-mediation consultation with the parties to
determine the issues that the parties hope to address and their preferred
mediation model.3! Similarly assuming the continuation of mandatory
mediation, Jaqueline Nolan-Haley has called long and consistently for
parties to have access to information regarding their legal rights and rem-
edies so that their consent to any agreements in mediation is sufficiently
informed.3? Jennifer Reynolds has advocated for law schools to commit
themselves to educating members of the public regarding their legal
rights and the skills needed to participate in mediation.33 Stephen Lands-
man has proposed that state-appointed lawyers should accompany parties

Welsh, The Thinning Vision, supra note 4, at 47; see also 1 SARAH R. COLE ET AL., § 7:9.
Contract Defenses—Duress, in MEDIATION: Law, PoLicy aND Pracrice (Dec. 2016 Up-
date) (“Traditional duress principles would provide a pressured party no relief if the
‘threats’ come from the party’s lawyer and the mediator, and not from the adverse party.
Furthermore, if both the mediator and the lawyer believe the settlement is fair, the settle-
ment likely is within the range of settlements the courts would find acceptable.” (footnotes
omitted)).

30. See McAdoo & Welsh, Look Before You Leap, supra note 22, at 414-15; Nancy A.
Welsh, Mandatory Predispute Consumer Arbitration, Structural Bias, and Incentivizing Pro-
cedural Safeguards, 42 Sw. L. Rev. 187, 228 (2012) [hereinafter Welsh, Incentivizing Proce-
dural Safeguards]; Welsh, The Place of Mediation, supra note 7, at 140; Welsh, The
Transitional State, supra note 7, at 884-85; see also NATIONAL CENTER FOR STATE
Courts, Call to Action: Achieving Civil Justice for All: Recommendations to the Confer-
ence of Chief Justices by the Civil Justice Improvements Committee (2016); NATIONAL
CENTER FOR STATE CouRTs, Civil Justice Initiative: The Landscape of Civil Litigation in
State Courts (2016); Corina D. Gerety & Brittany K.T. Kauffman, Summary of Empirical
Research on the Civil Justice Process: 2008-2013 (2014).

31. See Riskin & Welsh, Is That All There Is?, supra note 5, at 920-21. As noted in the
article, staff mediators at the U.S. District Court for the Northern District of California and
the Ninth Circuit provide such consultations.

32. See Jacqueline Nolan-Haley, Informed Consent in Mediation: A Guiding Principle
for Truly Educated Decisionmaking, 74 NoTRE DaME L. Rev. 775, 799-823 (1998); see
also McAdoo & Welsh, Look Before You Leap, supra note 22, at 413-15 (regarding con-
cerns about ordering self-represented litigants into mediation); Welsh, The Thinning Vi-
sion, supra note 4, at 5 (describing one vision of self-determination that focuses on
ensuring parties have relevant information about rights, remedies, and usual settlements).

33. See Jennifer W. Reynolds, Luck v. Justice: Consent Intervenes, but for Whom?, 14
Pepp. Disp. ResoL. L. J. 245, 306-07 (2014) [hereinafter Reynolds, Luck] (examining the
meaning of consent and calling for law schools to engage in public education regarding the
law relevant to landlord-tenant, income tax, family, immigration, Social Security, and
workers compensation and to improve people’s skills in negotiation, mediation, and con-
tract-reading; also providing examples of law schools that offer “people’s law schools” and
clinics that conduct outreach as well provide direct client service).
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in mediation,3* while Kristen Blankley has urged that lawyers should use
limited scope agreements to provide legal representation to clients in me-
diation.3> Omer Shapira has focused on mediators’ ethics, calling for revi-
sion of the Model Standards of Conduct for Mediators to require
mediators to foster parties’ real, substantive self-determination rather
than permitting formal, illusory self-determination to suffice.3® Alone and

34. See Stephan Landsman, Nothing for Something? Denying Legal Assistance to
Those Compelled to Participate in ADR Proceedings, 37 ForpHnam Urs. LJ. 273, 277
(2010); see also Jean R. Sternlight, Lawyerless Dispute Resolution: Rethinking a Paradigm,
37 ForpHaM Urs. L.J. 381, 416-17 (2010) (reporting on one legal services office that
largely limits its lawyers’ time to representation of clients on the day of mediation, with
strikingly good results).

35. See Kristen M. Blankley, Adding by Subtracting: How Limited Scope Agreements
for Dispute Resolution Representation Can Increase Access to Attorney Services, 28 OHIO
ST. J. oN Disp. REsoL. 659, 661-62 (2013). Interestingly, Dr. Roselle Wissler has observed
that people participate less and express less satisfaction with their participation when rep-
resented by lawyers in mediation. She also provides several possible reasons for this. Ro-
selle L. Wissler, Representation in Mediation: What We Know from Empirical Research, 37
Forpaam Urs. L.J. 419, 446-47 (2010).

36. See Omer Shapira, A Critical Assessment of the Model Standards of Conduct for
Mediators (2005): Call for Reform, 100 MaraQ. L. REv. 81, 125-27 (2016). Omer Shapira
has recently examined the concept of self-determination in some detail:

[T]he exercise of self-determination requires the convergence of three accu-
mulative elements: competency to make decisions, voluntariness and lack of
coercion at the time of decision-making, and the availability and understand-
ing of the information relevant to the decision-making. It will be helpful in
the following discussion to distinguish between the factual observation that
an autonomous decision has been made, and its value or quality. An autono-
mous decision must satisfy the first two conditions of self-determination: it
must be made with competence, and be voluntary and uncoerced. An auton-
omous decision need not satisfy the third condition of self-determination,
and could be based on inadequate information. However, such a decision
would be of low quality. To put it differently, an uninformed decision is an
exercise of formal self-determination, while a decision made with awareness
of information relevant to the decision is an exercise of substantive self-
determination.

... The more the elements of self-determination are present and realized, the
more likely it is that the decision is the product of substantive rather than
formal self-determination. The exact point that separates substantive self-de-
termination from formal self-determination might sometimes be blurred.
However, it seems to me that the legitimate expectation of mediation parties
is for “true,” i.e., substantive, self-determination, not formal self-determina-
tion. This expectation of a real, substantive exercise of rights is sometimes
described as an expectation of fairness or justice.

... for a decision to be the product of “real,” substantive self-determination,
as opposed to illusory, formal self-determination, each of the elements of
self-determination must be of high quality: a high degree of competence in
the sense of a high capacity to perceive and process information, as opposed
to a low degree of competence following, for example, mental stress, confu-
sion, or exhaustion; a high degree of voluntariness in the sense of a decision-
making process free of coercive attempts, as opposed to a low degree of vol-
untariness following coercive acts and pressures that leave the decision-
maker with feelings of helplessness and lack of choice; and decisions that are
based on information relevant to the decision and understood by the deci-
sion-maker, as opposed to decisions that are based on inadequate informa-
tion or on a misunderstanding of the information and its implications. When
one or more of the elements of self-determination are of low quality, we will
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with others, I have urged courts to establish mechanisms to monitor me-
diation or provide parties with post-mediation opportunities to submit
feedback regarding their experience with the mediation process and the
mediators.3” I have also advocated for a “cooling off” period to be ap-
plied to mediated settlement agreements, which would allow parties to
rescind their agreements at will as long as such rescission occurred rela-
tively promptly after the agreement was reached.3® I have urged that
courts should be sure that court-connected mediation is supplemented
with other alternatives so that parties are ordered to participate in the
process that is most appropriate for their dispute—rather than expecting
mediation to be all things to all people.®

Of course, other means to protect and foster parties’ self-determination
would be to end courts’ mandatory imposition of mediation, make use of
mediation only presumptive, or mandate something less than mediation.
Jacqueline Nolan-Haley has urged very recently that courts should never

consider the decision-making process as reflecting the exercise of formal self-
determination, and tend to treat it as unfair or unjust.

OMER SHAPIRA, A THEORY OF MEDIATORS’ ETHICS: FOUNDATIONS, RATIONALE, AND
ApPLICATION 137-38, 141-42 (2016).

37. See Welsh, The Place of Mediation, supra note 75, at 139-140; see also Bobbi McA-
doo & Nancy Welsh, Court-Connected General Civil ADR Programs: Aiming for Institu-
tionalization, Efficient Resolution, and the Experience of Justice, in ADR HANDBOOK FOR
Jupces (Donna Stienstra & Susan M. Yates eds., 2004) [hereinafter McAdoo & Welsh,
Aiming for Insitutionalization]; McAdoo & Welsh, Look Before You Leap, supra note 22,
at 427, 430; Nancy A. Welsh, Magistrate Judges, Settlement, and Procedural Justice, 16 NEv.
L.J. 983, 990 (2016) [hereinafter Welsh, Magistrate Judges| (description of survey and at-
tachment); Nancy A. Welsh, Donna Stienstra & Bobbi McAdoo, The Application of Proce-
dural Justice Research to Judicial Actions and Techniques in Settlement Sessions, in THE
MULTI-TASKING JUDGE: COMPARATIVE JuDICIAL DispUTE REsoLUTION (Tania Sourdin &
Archie Zariski eds., 2013); Nancy A. Welsh & Bobbi McAdoo, Eyes on the Prize: The
Struggle for Professionalism, Disp. REsoL. MAG., Spring 2005, at 15 [hereinafter Welsh &
McAdoo, Eyes on the Prize]. The ABA Dispute Resolution Section’s Certification Task
Force addressed credentialing organizations’ responsibility in this area, concluding that
they should “[p]rovide an accessible, transparent system to register complaints against
credentialed mediators.” ALT. Disp. REsoL. SEc. oF THE AM. BAR Assoc. Task Force
ON MEDIATOR CREDENTIALING, FINAL REPORT 4 (2012) [hereineafter Mediation Re-
search Task Force Report]. The Task Force also noted that “[a] majority of the Task Force
believes organizations should have a process to monitor the performance of credentialed
mediators, such as periodic requests for feedback [while a] minority believes such monitor-
ing is not feasible.” Id.

38. See Welsh, The Thinning Vision, supra note 4, at 87-89. This approach has been
adopted by Minnesota for debtor-creditor matters, Florida in family matters, and Califor-
nia in insurance matters. See Minn. State 572.35(2) (providing for 72 hours to rescind me-
diated settlement agreement between debtor and creditor); Fla. Family L. R. P. 12.74(f)(1)
(providing for ten-day cooling-off period for agreements reached in family mediation, if
attorneys do not accompany parties); Cal. Ins. Code 10089.82(c) (providing a three-day
cooling-off period for insured to rescind mediated agreement reached regarding earth-
quake insurance dispute, provided that insured was not accompanied by counsel at the
mediation and the settlement agreement is not signed by her counsel). See also Reynolds,
Luck, supra note 33, at 309 (expressing great skepticism regarding the likelihood that par-
ties will exercise such opt-out rights).

39. See Nancy A. Welsh, You've Got Your Mother’s Laugh: What Bankruptcy Media-
tion Can Learn from the Her/History of Divorce and Child Custody Mediation, 17 Am.
Bankr. INsT. L. REV. 427, 455-56 (2009).
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be permitted to make mediation mandatory in the first place.*® Bobbi
McAdoo and I have urged, separately and together, that if courts make
mediation mandatory it should be for only a short time—perhaps two
years so that lawyers have enough time to experience it—and then its use
should be made voluntary.#! Bobbi McAdoo and I have also advocated
for allowing parties to opt out of mandatory mediation at will, without
any required showing whatsoever.#?> Some courts specifically provide for
such opt-outs.*3 Often, however, such permission is conditioned upon a
sufficient showing by at least one of the parties or a screening by the
mediator.#** Andrea Schneider and I have endorsed proposals to mandate
only the parties’ participation in pre-mediation meetings to educate the
parties regarding the mediation process.*> Jacqueline Nolan-Haley has
suggested that courts could create incentives to encourage parties’ partici-
pation in mediation—i.e., in cases involving fee-shifting provisions, courts
could determine whether a party’s refusal to voluntarily participate in
mediation should be punished by refusing to shift all or a portion of the
fees that they would otherwise be entitled to receive.4®

Most of these proposals have fallen on barren soil in American courts
and thus have borne no or little fruit. The only real exception is the op-
tion of allowing parties to opt out, usually conditioned upon a sufficient
showing. This exception exists primarily in court-connected family media-

40. See Jacqueline M. Nolan-Haley, Judicial Review of Mediated Settlement Agree-
ments: Improving Mediation with Consent, 5 Y.B. oN ARB. & MEDIATION 152, 158 (2013).

41. See McAdoo & Welsh, Look Before You Leap, supra note 22, at 413; Welsh, The
Place of Mediation, supra note 7, at 137-39; see also Frank E. A. Sander, Another View of
Mandatory Mediation, Disp. REsoL. MAaG., Winter 2007 at 16 (describing mandatory medi-
ation as “a kind of temporary expedient, a la affirmative action”).

42. See McAdoo & Welsh, Look Before You Leap, supra note 22, at 427; Welsh, The
Place of Mediation, supra note 7, at 130-32.

43. See, e.g., Donna Shestowsky, The Psychology of Procedural Preference: How Liti-
gants Evaluate Legal Procedures Ex Ante, 99 Towa L. REv. 637, 695-96 (2014).

44. See McAdoo & Welsh, Aiming for Institutionalization, supra note 37; McAdoo &
Welsh, Look Before You Leap, supra note 22, at 414; Welsh, The Place of Mediation, supra
note 7, at 131-32; see also Robin H. Ballard et al., Detecting Intimate Partner Violence in
Family and Divorce Mediation: A Randomized Trial of Intimate Partner Violence Screen-
ing, 17 Psycuor. Pus. PoL’y & L. 241, 242 (2011) [hereinafter Ballard]; Viktoria Pokman
et al., Mediator’s Assessment of Safety Issues and Concerns (MASIC): Reliability and Valid-
ity of a New Intimate Partner Violence Screen, 21 AssessMENT 529 (2014) [hereinafter
Pokman]; Kelly Browe Olson, Screening for Intimate Partner Violence in Mediation, Disp.
REesoL. Mag., Fall 2013, at 25 [hereinafter Olson].

45. See Nancy A. Welsh & Andrea Kupfer Schneider, The Thoughtful Integration of
Mediation into Bilateral Investment Treaty Arbitration, 18 Harv. NEcor. L. REv. 71,
134-35 (2013). I (alone, with Andrea Schneider, and with Bobbi McAdoo) have also ex-
amined even less intrusive mandatory options—e.g., mandating that lawyers inform their
clients about mediation or mandating that lawyers consult with their clients about ADR
and then advise the court regarding their parties’ preferences). See Nancy A. Welsh &
Andrea K. Schneider, Becoming “Investor-State Mediation”, 1 PENN St. J.L. & INT’L AFF.
86, 92-93 (2012); Welsh, The Thinning Vision, supra note 4, at 81-82; McAdoo & Welsh,
Aiming for Institutionalization, supra note 37, at 17; Nancy A. Welsh & Bobbi McAdoo,
Alternative Dispute Resolution (ADR) in Minnesota—An Update on Rule 114, in COURT-
ANNEXED MEDIATION: CRITICAL PERSPECTIVES ON SELECTED STATE AND FEDERAL PRroO-
GrRAaMS 203, 206-207 (Edward Bergman and John Bickerman, eds., 1998).

46. See Jacqueline M. Nolan-Haley, Is Europe Headed Down the Primrose Path with
Mandatory Mediation?, 37 N.C. J. INT'L L. & Com. REG. 981, 1005-06 (2012).
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tion and represents an acknowledgement of the unfortunately widespread
reality and likely effects of intimate partner abuse.4”

At this point, then, it is difficult to muster up faith in the reality of the
magic of self-determination as applied to court-connected mediation, es-
pecially mandatory court-connected mediation. The courts, certainly, are
not going to act as the optimizers or guarantors of self-determination.

As a result, this Article will now turn from the concept of self-determi-
nation to the social-psychological concept of procedural justice. This is
because assuring procedural justice in mediation may serve as a reasona-
ble link between achieving the courts’ mission of case disposition and
providing a meaningful measure of self-determination in mediation.

III. MEDIATION AND PROCEDURAL JUSTICE:
THE USUAL STORY

Many people use the social-psychological term “procedural justice,”
but a smaller number actually ground their understanding in the vast so-
cial-psychological empirical literature regarding the subject.4® This litera-
ture reveals that people tend to perceive a process as fair or just if it
includes the following elements: (1) “voice” or the opportunity for people
to express what is important to them;*® (2) “trustworthy consideration”
or a demonstration that encourages people to believe that their voice was
heard by the decision-maker or authority figure;>° (3) a neutral forum

47. See, e.g., Ballard, supra note 44, at 241-243, 253; Pokman, supra note 44, at 529-31;
Olson, supra note 44. It is relatively easy to comprehend why an abused intimate partner
would not feel the presence of self-determination in a mediation if he or she has been
harmed by an abusing partner and fears being harmed again. Others have suggested—
legitimately—that an individual who has suffered harassment, discrimination, retaliation,
or has been the victim of abuse or a hate crime could feel quite similarly in mediation.
However, the courts generally have not established opt outs for these types of cases.

48. Meanwhile, there is also a vast empirical literature regarding related concepts—
organizational justice, interactional justice, informational justice, etc. See Lisa Blomgren
Bingham, Designing Justice: Legal Institutions and Other Systems for Managing Conflict, 24
Omnio St. J. oN Disp. REsoL. 1, 26-46 (2008) (cataloguing the many different categories of
justice that have been identified); Lisa Blomgren Amsler et al., Dispute Systems Design:
Preventing, Managing and Resolving Conflict (unpublished manuscript) (on file with
author).

49. See E. ALLaN LInD & Tom R. TYLER, THE SociaL PsycHOLOGY OF PROCEDU-
RAL JusTICE 211-12 (1988) [hereinafter Linp & TYLER, SociAL PsycHoLoGY]; E. Allan
Lind, Procedural Justice, Disputing, and Reactions to Legal Authorities, in EVERYDAY
PrAcTICES AND TROUBLE Casgs 177, 187 (Austin Sarat et al. eds., 1998) [hereinafter Lind,
Procedural Justice, Disputing, and Reactions]; Tom R. Tyler, Social Justice: Outcome and
Procedure, 35 INT’L J. Psycnot. 117, 121 (2000) [hereinafter Tyler, Social Justice] (describ-
ing voice as the opportunity for people to present their “suggestions” or “arguments about
what should be done to resolve a problem or conflict” or “sharing the discussion over the
issues involved in their problem or conflict” and also noting that voice effects have been
found even when people know they will have little or no influence on decision makers);
Nourit Zimerman & Tom R. Tyler, Between Access to Counsel and Access to Justice: A
Psychological Perspective, 37 Forbpuam UrB. L.J. 473, 488-89 (2010) (reporting that voice
“shapes evaluations about neutrality, trust, and respect” and has the “strongest influence,
followed respectively by neutrality, trust, and respect”).

50. Theories regarding “social exchange,” heuristics, and “group value” explain the
importance of this perception. In part, at least, people care about voice—and trustworthy
consideration—because they wish to know that the decision-maker is fully informed re-
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that applies the same objective standards to all and treats the parties in an
even-handed manner;>' and (4) treatment that is dignified.>? If people
believe that they were treated fairly in a decision-making or dispute reso-
lution procedure (i.e., the process was “procedurally just” or “procedur-
ally fair”), they are more likely to (1) perceive that the substantive
outcome is fair—even when it is adverse to them;>? (2) comply with the
outcome;>* and (3) perceive that the sponsoring institution is legitimate.>>

garding their perspective, in hopes that this will influence the outcome. See Lind, Procedu-
ral Justice, Disputing, and Reactions, supra note 49, at 179. But people care about
procedural fairness even when they have been told their voice will not influence the out-
come. Procedural justice researchers now theorize that procedural fairness serves as a fair-
ness “heuristic.” See E. Allan Lind et al., Individual and Corporate Dispute Resolution:
Using Procedural Fairness as a Decision Heuristic, 38 Apmin. Scr. Q. 224, 225-26 (1993);
Robert J. MacCoun, Voice, Control, and Belonging: The Double-Edged Sword of Procedu-
ral Fairness, 1 ANN. Rev. L. & Soc. Scr. 171, 185-86 (2005); Kees van den Bos et al., How
Do I Judge My Outcome When I Do Not Know the Outcome of Others? The Psychology of
the Fair Process Effect, 72 J. PERsoNaLITY & Soc. Psycuor. 1034, 1034-36 (1997). Ac-
cording to the “group value” or “relational” theory, meanwhile, people also care about the
opportunity for voice and sincere consideration because these procedural elements signal
the individual’s value and social standing within the relevant social group. See Donald E.
Conlon et al., Nonlinear and Nonmonotonic Effects of Outcome on Procedural and Distrib-
utive Fairness Judgments, 19 J. AppLIED Soc. PsycHoL. 1085, 1095 (1989); Tom R. Tyler,
Psychological Models of the Justice Motive: Antecedents of Distributive and Procedural Jus-
tice, 67 J. PERsONALITY & Soc. PsycHoL. 850, 858 (1994) [hereinafter Tyler, Psychological
Models).

51. See Tom R. Tyler, Does the American Public Accept the Rule of Law? The Findings
of Psychological Research on Deference to Authority, 56 DEPAUL L. REv. 661, 664 (2007)
[hereinafter Tyler, American Public] (“Transparency and openness foster the belief that
decisionmaking procedures are neutral.”); see also Steven L. Blader & Tom R. Tyler, A
Four-Component Model of Procedural Justice: Defining the Meaning of a “Fair” Process,
29 PErsoNALITY & Soc. PsycuoLr. BuLL. 747, 749 (2003) (distinguishing between “for-
mal” or “structural” aspects of groups that influence perceptions of process fairness, such
as group rules, and the “informal” influences that result from individual authority’s actual
implementation of the rules).

52. See E. Allan Lind et al., In the Eye of the Beholder: Tort Litigants’ Evaluations of
Their Experiences in the Civil Justice System, 24 Law & Soc’y Rev. 953, 958 (1990); Tyler,
Social Justice, supra note 49, at 122; Tom R. Tyler, The Psychology of Procedural Justice: A
Test of the Group-Value Model, 57 J. PErsoNaLITY & Soc. Psycuor. 830, 831 (1989).
While dignified or respectful treatment is described here as an essential element of proce-
dural justice, it has also been described as an element of interactional justice, and even of
distributive justice. See Robert J. Bies, Are Procedural Justice and Interactional Justice
Conceptually Distinct?, in HANDBOOK OF ORGANIZATIONAL JusTICE 85, 85-86 (Jerald
Greenberg & Jason A. Colquitt eds., 2005).

53. See Lind & Tyler, SociaL PsycHOLOGY, supra note 49, at 66—70; Tyler, Social Jus-
tice, supra note 49, at 119.

54. See Lind, Procedural Justice, Disputing, and Reactions, supra note 49, at 192; Tyler,
American Public, supra note 51, at 673-74 (describing procedural justice findings generally
and research that has identified procedural justice and trust as the key antecedents of the
willingness to defer to legal authorities); Tyler, Psychological Models, supra note 50, at 857,
Tyler, Social Justice, supra note 49, at 119.

55. See Lind & Tyler, SociaL PsycHOLOGY, supra note 49 at 209; Lind, Procedural
Justice, Disputing, and Reactions, supra note 49, at 188. This perception is obviously impor-
tant to courts. See Davip B. RortmaN, AbMiIN. OFFICE OF THE COURTS, TRUST AND
CONFIDENCE IN THE CALIFORNIA COURTS: A SURVEY OF THE PUBLIC AND ATTORNEYS 24
(2005); Tom R. TyLER, WHY PEOPLE OBEY THE Law 94-108 (1990); Tyler, American Pub-
lic, supra note 51, at 665; Tom R. Tyler, Citizen Discontent with Legal Procedures: A Social
Science Perspective on Civil Procedure Reform, 45 Am. J. Comp. L. 871, 885-86 (1997)
(suggesting that the influence of procedural justice judgments supports the idea “that the
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This is the usual story, the generally true story. It is not the whole story,
but the Article will return to that a bit later.

For now, it is important to notice the potential relationship between a
procedurally just process and one that provides some measure of self-
determination. If a person truly has and takes advantage of the opportu-
nity for voice>®*—i.e., if she truly says what she wants and needs to say—
she has engaged in an act of procedural self-determination. Her expres-
sion of voice also makes it more likely that she will have significant input
into the outcome (even though she cannot entirely control that out-

public has a very moral orientation toward the courts” and “[t]hey expect the courts to
conform to their moral values,” especially regarding “the fairness of the procedures by
which the courts make decisions”).

56. I need to distinguish here between voice and participation. They are related but
not the same. Dr. Roselle Wissler has conducted research indicating that people’s percep-
tions of procedural justice in mediation are strongly influenced by their perception that
they had voice—i.e., the opportunity to tell their views of the dispute. See Wissler, Repre-
sentation in Mediation, supra note 35, at 448 n.136, 450. Interestingly, the relationship be-
tween perceptions of procedural justice and voice is much stronger than the relationship
between perceptions of procedural justice and the amount of time people spent talking
during (i.e., participating directly in) the mediation. See id. at 452 (“Parties’ sense that they
had a chance to tell their views was more strongly related to favorable assessments of
mediation than was how much they participated. Thus, ensuring that parties feel they have
a chance to fully express their views appears to be more important to their experience in
mediation than how much they participate directly.”). Indeed, although there is a relation-
ship between people’s perception of voice and the amount of time they talked in the medi-
ation, many people felt they had voice even when they spoke very little or not at all. See id.
at 448-49, 451 (“Thus, although talking a lot virtually guaranteed that parties felt they had
voice, not talking at all, or having a lawyer who talked a great deal, did not prevent a
substantial number of parties from feeling they had a chance to tell their views. These
findings suggest that parties can feel they have voice through their lawyers. It is not clear,
however, why some parties who did not talk in mediation felt they had voice while others
did not; perhaps it made a difference whether parties preferred not to talk and wanted
their lawyer to speak for them, or whether they were ‘shut down’ by their lawyers, the
mediator, or the other side.” Rather, people can feel they had voice even if they spent little
time talking in mediation or if their lawyer dominated the conversation.). Consistent with
some of the original procedural justice research conducted by Walker, Thibaut, and others,
it appears that many people perceived they had voice as a result of their lawyers’ participa-
tion. See Welsh, Making Deals, supra note 5, at 841-43 (describing early studies by Walker,
Thibaut, LaTour, and Lind).

It also appears that those who felt they had voice but did not talk a lot were less likely to
feel pressured to settle. In contrast, those who spoke more in both domestic relations and
civil mediation sessions were more likely to feel pressured to settle. See Wissler, Represen-
tation in Mediation, supra note 35, at 449-50; see also Roselle L. Wissler, An Evaluation of
the Common Pleas Court Civil Pilot Mediation Project viii (Feb. 2000) (unpublished manu-
script) (on file with author). Meanwhile, “parties who said their lawyer talked more felt
less pressured to settle than did parties who said their lawyer talked less.” Wissler, Repre-
sentation in Mediation, supra note 35, at 451.

Wissler’s research suggests, to me at least, that the opportunity for voice is not the same
thing as the opportunity to engage in the give-and-take of negotiation. See Welsh, Stepping
Back Through the Looking Glass, supra note 7, at 654-58 (observing that while parents in
special education mediation sessions valued the opportunity for voice, they did not particu-
larly value the opportunity to negotiate or problem-solve with school officials). Further,
Wissler’s findings appear consistent with other research suggesting that people value hav-
ing their lawyers serve as “buffers” who reduce the need to engage directly in unpleasant
interpersonal conflict. See Stephen LaTour et al., Procedure: Transnational Perspectives
and Preferences, 86 YALE L.J. 258, 274 (1976).
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come),”” and the opportunity to share this information may open up a
new path toward both relational and instrumental resolution. It is impor-
tant to notice as well the ways in which trustworthy consideration, a neu-
tral forum, and even-handed and dignified treatment may create a greater
likelihood that both parties will be able to hear and share information
that may surprise or enlighten them, that such information may create
new opportunities for resolution, that the parties may experience en-
hanced trust, and that this trust and the expanded exchange of informa-
tion thus may produce both an integrative solution and a changed
relationship.>8

All of this potential is entirely consistent with the tantalizing promise
of substantive self-determination. Long ago, Isabelle Gunning highlighted
such potential and its particular promise for otherwise-disadvantaged
people who need the opportunity to express “their authentic voices and
experiences.”>® Mediation seemed to offer such people a forum in which
“ideas about equality are [or at least could be] defined and redefined.”®®
Thus, a procedurally just mediation process had the potential to bring
different people together in a safe space,®! break through preexisting ste-
reotypes and behaviors that continue to mar negotiations,®?> and model

57. See Nancy A. Welsh, Disputants’ Decision Control in Court-Connected Mediation:
A Hollow Promise Without Procedural Justice, 2002 J. Disp. ResoL. 179, 187 (2002) [here-
inafter Welsh, Hollow Promisel].

58. See Nancy A. Welsh, The Reputational Advantages of Demonstrating Trustworthi-
ness: Using the Reputation Index with Law Students, 28 NeGor. J. 117, 133-34, 136 (2012)
(observing the correlations that have been found among behaviors associated with proce-
dural justice perceptions, enhanced perceptions of trustworthiness, enhanced information
sharing, and enhanced likelihood of capturing available integrative potential) (citing Mor-
ton Deutsch, Conflict Resolution: Theory and Practice, 4 PoL. Psycror. 431, 438 (1983);
Rebecca Hollander-Blumoff, Just Negotiation, 88 WasH. U. L. Rev. 381 (2010)).

59. Isabelle R. Gunning, Diversity Issues in Mediation: Controlling Negative Cultural
Myths, 1995 J. Disp. ResoL. 55, 67 (1995).

60. Id. at 67, 86.

61. This is consistent with one of the interventions recommended to combat implicit
bias. See Andrew J. Wistrich & Jeffrey J. Rachlinski, Implicit Bias in Judicial Decision
Making: How It Affects Judgment and What Judges Can Do About It, in ENHANCING JuUs-
TICE: REDUCING Bias 87 (Sarah Redfield ed., 2017) (describing exposure to stereotype-
incongruent models as one means to combat implicit bias directly).

62. There are many examples of empirical research that demonstrate racial discrimina-
tion in the selection of potential negotiation partners and the negotiation process itself.
See, e.g., lan Ayres & Peter Siegelman, Race and Gender Discrimination in Bargaining for
a New Car, 85 AM. Econ. REv. 304 (1995) (experiment involving more than 400 visits to
200 car dealerships in Chicago); Ian Ayres et al., Race Effects on eBay, 46 RAND J. Econ.
891 (2015) (experiment involving sale of baseball cards in eBay auction held by light-
skinned versus dark-skinned hand with payment of 20% less if card was held by a dark-
skinned hand—even though that card was actually more valuable); Benjamin Edelman,
Michael Luca & Dan Svirsky, Racial Discrimination in the Sharing Economy: Evidence
from a Field Experiment, 9 Am. Econ. J. 1 (2017) (rental of home to “guests”—8% more
likely to accept queries from Caucasian-seeming names than African-American-seeming
names; the exception was that African-American females did not discriminate against Afri-
can-American females, but both Caucuasians and African-Americans discriminated
against African-Americans generally); Marianne Bertrand & Sendhil Mullainathan, Are
Emily and Greg More Employable Than Lakisha and Jamal? A Field Experiment on Labor
Market Discrimination, 94 Am. Econ. REv. 991 (2004) (resumes for those with white-
sounding names 50% more likely to get callbacks than those with African-American-
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the respect, responsibility, and dialogue that “fair and equal” people
could and should extend to each other.® However, as this Article has
already indicated, there is a “rest” of the procedural justice story. The
Article turns to this now.

IV. PROCEDURAL JUSTICE MEETS INEQUALITY
A. THE PoTENTIAL FOR “SHAM” PROCEDURAL JUSTICE

First, and unfortunately, something called “sham” procedural justice
exists. A process may include all of the elements listed above—with the
implicit message that people’s voice has the potential to affect the out-
come. However, the mediator or the parties may have absolutely no in-
tention of allowing themselves to be affected by what they have heard or
seen. This situation is most likely to occur when the mediator or the other
party has a vested interest in the outcome.®* Under these circumstances,
the mediator or the other party may be using the lessons of procedural
justice research simply to seduce compliance.®> Not surprisingly, people’s
trust can plummet if they learn that they were misled and unwittingly

sounding names); Marc-David L. Seidel, Jeffrey T. Polzer & Katherine J. Steward, Friends
in High Places: The Effects of Social Networks on Discrimination in Salary Negotiations, 45
ApMiN. Scr. Q. 1 (2000) (members of racial minority groups negotiated significantly lower
salary increases from hiring managers’ initial offers); see also Max H. BAZERMAN & ANN
E. TENBRUNSEL, BLIND SpoT1s: WHY WE FaiL To Do WHAT’s RigHT AND WHAT TO DO
Asour It (2011).

63. See Jonathan R. Cohen, Let’s Put Ourselves Out of Business: On Respect, Respon-
sibility, and Dialogue in Dispute Resolution, 108 PEnN St. L. REv. 227, 230 (2003); see also
Nancy A. Welsh, I Could Have Been a Contender: Summary Jury Trial as a Means to Over-
come Igbal’s Negative Effects upon Pre-Litigation Communication, Negotiation and Early,
Consensual Dispute Resolution, 114 PEnN St. L. REV. 1149, 1153 (2010) [hereinafter
Welsh, I Could Have Been a Contender]| (arguing that people have to be motivated to have
this kind of conversation; that fear of litigation, discovery, and trial may provide such moti-
vation to otherwise-dominant players; and that trial procedures aspire to model a fair and
equal dialogue that overcomes the preexisting power relations between the litigating
parties).

64. See LinD & TYLER, SociaL PsYCHOLOGY, supra note 49, at 179-84.

65. See Eric Miller, Thanks for Inviting Me, PRawrsBLAWG (Sept. 8, 2017, 3:25 PM),
http://prawfsblawg.blogs.com/prawfsblawg/2017/09/thanks-for-inviting-me.html [https://per
ma.cc/486V-4ZJZ] (describing the “sociological theory [of procedural justice as] . . . not a
theory of justice, but of what makes for effective psychological coercion” and observing in
the context of police-citizenry interactions that”[i]f we give the police credit for engaging in
non-violent psychological coercion of the folks they encounter, are we giv[ing] them—and
ourselves—too much credit for promoting ‘just’ policing[?]”); see also Avram Bornstein et
al., Tell It to the Judge: Procedural Justice and a Community Court in Brooklyn, 39 POLAR
206 (2016) (citing to MacCoun and describing potential for procedural justice to produce
“false consciousness”; also describing behavior of judge and problem-solving court in Red
Hook court—demonstrating respect, compassion, interest in person, helpfulness, ability to
access resources—and describing such behavior as fairer than what is provided by other
courts); Keith G. Allred, Relationship Dynamics in Disputes: Replacing Contention with
Cooperation, in THE HANDBOOK OF DispuTE REsoLuTION 83, 92-93 (Michael L. Moffitt
& Robert C. Bordone eds., 2005) (noting the paucity of empirical data but observing that
his “experience as a mediator suggests that manipulative uses of procedural justice are on
the rise in both the public and private sectors” as well as overly simplistic application of
procedural justice principles; specifically citing examples involving a Fortune 500 aerospace
company and the Forest Service).
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participated in a sham procedure.®® They may perceive the outcome of
this sham procedure to be less fair than the identical outcome of an obvi-
ously unfair process.®’

Importantly, however, this “frustration effect” has been found to occur
quite rarely—e.g., when the apparent procedural justice of a process is
relatively weak, the evidence of bias is strong, or a colleague points out
the inequity of the outcome. E. Allan Lind and Tom Tyler have con-
cluded that frustration effects “will occur only when there is overwhelm-
ing social or factual support for the supposition that the procedure is
corrupt.”®® The marginalized and vulnerable are most likely to bear the
brunt of a sham procedure—and recent decades have seen worrisome
growth in the gap between “haves” and “have-nots” around the world.®”
Unfortunately, the marginalized and vulnerable also may be least likely
to detect that they were the victims of a sham procedure.”®

B. StATUS AND ITS EFFECTS ON THE PERCEPTIONS AND INFLUENCE
OF PROCEDURAL JUSTICE

There is also research indicating that even if a process is authentic and
conducted in a procedurally just manner, individuals’ roles or social sta-
tuses affect the extent to which their judgments regarding procedural jus-
tice will influence their perceptions of substantive justice. Some of this
research involves mediation directly. The Metrocourt Project, for exam-
ple, reported that Hispanic-American litigants were more likely than
Whites to be satisfied with the mediation process and its outcomes, even
though Hispanic-Americans’ mediation outcomes were neither as
favorable as Whites’ mediation outcomes nor as favorable as the out-

66. People are aware of their vulnerability to manipulation and if they perceive evi-
dence of unfair treatment or perceive “false representations of fair treatment,” they re-
spond with “extremely negative reactions.” Lind, Procedural Justice, Disputing, and
Reactions, supra note 49, at 187; see Tom R. Tyler et al., Influence of Voice on Satisfaction
with Leaders: Exploring the Meaning of Process Control, 48 J. PERSONALITY & Soc.
PsycHoL. 72, 73-74 (1985) (explaining that, under certain conditions, voice without deci-
sion control heightens feelings of procedural injustice and dissatisfaction with leaders, a
result described as the “‘frustration’ effect”). Note that what seems to matter here is the
falsity of the explicit or implicit representation that people’s voice will have the potential to
influence the outcome. In somewhat surprising contrast, there is substantial research dem-
onstrating that if people are told in advance that their voice will not or cannot influence the
outcome, they are nonetheless more likely to judge a process as procedurally just if the
process includes an opportunity for voice. See Welsh, Making Deals, supra note 5, at
821-22 (describing these studies).

67. See LinD & TYLER, SociaL PsycHOLOGY, supra note 49, at 180.

68. Id. at 183-84. Recent research has found an interesting and very strong relation-
ship between people’s perceptions of the existence of the rule of law and the absence of
corruption. See Mila Versteeg & Tom Ginsburg, Measuring the Rule of Law: A Compari-
son of Indicators, 42 Law & Soc. INouiry 100, 117-118 (2017) (discussing the overwhelm-
ing correlation between Transparency International’s Corruption Perceptions Index and
the Rule of Law indicators of the Heritage Foundation, World Bank, World Justice Project
and Freedom House).

69. See Ellen Waldman & Lola Akin Ojelabi, Mediators and Substantive Justice: A
View from Rawls’ Original Position, 30 Ouro St. J. on Disp. Resor. 391, 398-400 (2016);
Reynolds, Luck, supra note 33.

70. See Reynolds, Luck, supra note 33.
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comes Hispanic-Americans received in adjudication.”! Interestingly, wo-
men of color expressed the highest level of satisfaction with mediation,
while white women were the least satisfied and least likely to perceive the
mediation process as fair even though they experienced the most
favorable outcomes.”?

Recent research in the Netherlands regarding the mediation of labor
disputes similarly indicates that people’s place in a hierarchy affects the
influence of their procedural justice perceptions upon their perceptions of
substantive outcomes. In this study, researchers found that supervisors
were more likely than subordinates to judge mediation as effective even
when the supervisors perceived low levels of procedural justice. Mean-
while, subordinates’ perceptions of mediation’s procedural justice deter-
mined their perceptions of the process’s effectiveness. Especially if
subordinates perceived low levels of procedural justice, they perceived
mediation to be ineffective.”? Supervisors also were more likely than sub-
ordinates to perceive mediation as procedurally just. Thus, in this re-
search, those with higher status in the hierarchy of the workplace were
more likely than those lower in the hierarchy to judge mediation as pro-
cedurally just and effective and /ess likely to find that low levels of proce-
dural justice undermined the effectiveness of the mediation process.

Other research, not involving mediation, also suggests the relevance of
status to procedural justice perceptions and their power.”# Substantial re-
search has been conducted regarding the effect of procedural justice per-

71. See Michele Hermann, New Mexico Research Examines Impact of Gender and
Ethnicity in Mediation, in THE CONFLICT AND CULTURE READER 91, 91-92 (Pat K. Chew
ed., 2001) [hereinafter Hermann, New Mexico Research]; MiCHELE HERMANN ET AL., THE
METROCOURT ProJECT FINAL REPORT: A STUDY OF THE EFFECTS OF ETHNICITY AND
GENDER IN MEDIATED AND ADJUDICATED SMALL CLAIM CASES AT THE METROPOLITAN
CoURT MEDIATION CENTER, BERNALILLO COUNTY, ALBUQUERQUE, NEW MEXICO:
CAsEsS MEDIATED OR ADJUDICATED SEPTEMEBER 1990-OcToBER 1991 viii-xvii (1993)
[hereinafter HERMANN, METROCOURT].

72. See Hermann, New Mexico Research, supra note 71, at 92.

73. Katalien Bollen, Heidi Ittner & Martin C. Euwema, Mediating Hierarchical Labor
Conflicts: Procedural Justice Makes a Difference—for Subordinates, 21 GRour DEcISION &
NEGoT. 621, 621-36 (2012). It appears that the researchers defined “effectiveness” largely
in terms of settlement. See Roberto Martinez-Pecino, Lourdes Munduate, Francisco J.
Medina & Martin C. Euwema, Effectiveness of Mediation Strategies in Collective Bargain-
ing, 47 INnp. RELATIONS 480, 481 (2008) (pointing to a 30% difference in total settlements
achieved as evidence that mediation interventions are more effective in interest conflicts
than in rights conflicts).

74. See Welsh, I Could Have Been a Contender, supra note 63, at 1169-70 (citing Jody
Clay-Warner, Perceiving Procedural Injustice: The Effects of Group Membership and Sta-
tus, 64 Soc. Psycuor. Q. 224, 232-33 (2001); Kristina A. Diekmann et al., Does Fairness
Matter More to Some Than to Others? The Moderating Role of Workplace Status on the
Relationship Between Procedural Fairness Perceptions and Job Satisfaction, 20 Soc. JusT.
REs. 161, 163 (2007); Jan-Willem Van Prooijen et al., Procedural Justice and Intragroup
Status: Knowing Where We Stand in a Group Enhances Reactions to Procedures, 41 J. Ex-
PERIMENTAL Soc. PscyHoL. 644, 645 (2005); Jan-Willem Van Prooijen et al., Procedural
Justice and Status: Status Salience as Antecedent of Procedural Fairness Effects, 83 J. PER-
SONALITY & Soc. PsycHoL. 1353, 1359 (2002)); see also Eric J. Miller, Encountering Resis-
tance: Contesting Policing and Procedural Justice, 2016 U. CH1. LEGAL F. 295 (arguing that
procedural justice is dangerous, a psychological ploy to get people to comply and cooper-
ate and reveal information that may land them in a criminal proceeding; “voice” should
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ceptions on people’s perceptions of substantive justice when they interact
with police. In general, that research has shown that when police behave
in a manner consistent with procedural justice, people are more likely to
perceive substantive outcomes as fair even when they are adverse. In
other words, the provision of procedural justice can reduce the impact of
outcome favorability on perceptions of substantive fairness.”> Other re-
search has shown, meanwhile, that in making judgments about procedural
fairness, people of color “place[d] significantly greater weight on evi-
dence about their social standing than did White group members.””¢ The
researchers measured social standing by asking respondents “whether the
authorities had been polite to them”and “had shown respect for their [re-
spondents’] rights.”””

More recent research suggests that in interactions between lower status
and higher status people in negotiations or the workplace, the lower sta-
tus persons are more likely to desire future interactions with higher status
persons if they perceive that the higher status persons behaved in a pro-
cedurally just manner—even when those interactions produced disap-
pointing outcomes for the lower status persons. In contrast, the higher
status persons (which would tend to include more powerful parties and
dominant repeat players) were less likely to be influenced by procedural
fairness. Indeed, when lower status persons treated them in a procedur-
ally just manner, those with higher status were more likely to perceive
outcomes as fair only if those outcomes were consistent with what they
expected or knew themselves to be entitled to receive.”®

These findings regarding the interaction between status and the compo-
sition and influence of procedural justice perceptions may be explained
by the notion that procedural justice is more important and more influen-
tial for those who are lower status. Many studies have shown that peo-
ple’s perceptions of outcome fairness are affected primarily by their
expectations or comparison to others’ outcomes.”® Lower status persons,

not just be about compliance with authority but also about challenging the legal or political
basis of authority).

75. See Ya-Ru Chen et al., When is It “a Pleasure to Do Business with You?”: The
Effects of Relative Status, Outcome Favorability, and Procedural Fairness, 92 ORG. BEHAV.
& Hum. Decision ProcEssEs 1, 4 (2003).

76. Tom R. Tyler, The Psychology of Procedural Justice: A Test of the Group-Value
Model, 57 J. PErsoNALITY & Soc. PsycHoL. 830, 835 n.4 (1989).

77. Id. at 833. These two measures were averaged to form a Standing scale. Id.

78. See Chen et al., supra note 75, at 1; JANE W. ADLER ET AL., SIMPLE JUSTICE: How
LiTiGANTS FARE IN THE PIrTTSBURGH COURT ARBITRATION PROGRAM 76, 83 (1983) (“Un-
like the unsophisticated individual litigants, . . . institutional litigants” who made extensive
use of the arbitration program “appear[ed] to care little about qualitative aspects of the
hearing process” and “judge arbitration primarily on the basis of the outcomes it
delivers.”).

79. See Chen et al., supra note 75; Roselle L. Wissler, Mediation and Adjudication in
the Small Claims Court: The Effects of Process and Case Characteristics, 29 Law & Soc’y
Rev. 323, 346-47 (1995) (reporting that disputants’ satisfaction with outcomes was influ-
enced primarily by outcome measures and, to a lesser but significant degree, by process
evaluations; noting that these results are “consistent with theories that maintain that out-
come satisfaction is influenced more by one’s assessment of the outcome compared with
expectations or with others’ outcomes than by the absolute outcome received”).
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however, are less likely to be confident regarding what they are entitled
to receive, more concerned about the potential for exploitation, and thus
more likely to need to determine how much they can trust a higher status
person.80 For lower status people, attending to procedural cues represents
a coping mechanism to help them deal with uncertainty regarding out-
come fairness. As a result, for these people, strong procedural justice
reduces the influence of outcome favorability upon their perceptions of
substantive justice.

There is even biological support for the value of using the assessment
of procedural justice as a coping mechanism. Being treated in a manner
that is dignified, feels safe, and reduces stress has been shown to have a
positive physiological effect that enhances people’s cognitive ability and
decision-making.®! Thus, it makes sense that procedural justice will be
particularly important for those dealing with vulnerability or uncer-
tainty.82 It also makes sense that the provision of procedural justice will
exercise less influence upon the judgments of those who do not expect to
experience vulnerability or uncertainty.®® In fact, there is research sug-
gesting that when higher status persons perceive that they have received

80. See Joel Brockner, Batia M. Wiesenfeld & Kristina A. Diekmann, Towards a
“Fairer” Conception of Process Fairness: Why, When and How More May Not Always be
Better than Less, 3 Acap. MaMmt. ANNALS 183, 183-216 (2009) (those who are certain of
outcomes have less need for procedural fairness and thus do not notice it as much).

81. See Jill S. Tanz & Martha K. McClintock, The Physiologic Stress Response During
Mediation, 32 On10 ST. J. oN Disp. REsoL. 29, 51-53 (2017) (discussing the “sweet spot” in
cortisol production for problem solving and decision-making and how mediators can and
should address disparities between mediating parties in the extent to which stressors may
affect them); see also Keith G. Allred, Relationship Dynamics in Disputes: Replacing Con-
tention with Cooperation, in THE HANDBoOK OF DispuTE REsoLuTION 83, 92 (Michael L.
Moffitt & Robert C. Bordone eds., 2005) (noting that perceptions of fair process lead to
more trust and loyalty).

82. See Rebecca Hollander-Blumoff & Tom R. Tyler, Procedural Justice in Negotia-
tion: Procedural Fairness, Outcome Acceptance, and Integrative Potential, 33 Law & Soc.
INouIry 473, 477 (2008) (citing E. Allan Lind, Fairness Judgments as Cognitions, in THE
Justice MoTive IN EVERYDAY LIFE 416 (Michael Ross & Dale T. Miller eds., 2002); Kees
van den Bos & E. Allan Lind, Uncertainty Management by Means of Fairness Judgments,
34 AbvaNcEs EXPERIMENTAL Soc. PsycHoL. 1, 26-30 (2002)); see also Nancy A. Welsh &
Barbara Gray, Searching for a Sense of Control: The Challenge Presented by Community
Conflicts over Concentrated Animal Feeding Operations, 10 PENN ST. ENvTL. L. REV. 295
(2002).

83. See Kees van den Bos et al., When Do We Need Procedural Fairness? The Role of
Trust in Authority, 75 J. PERSONALITY & Soc. PsycHoL. 1449, 1452 (1998) (reporting re-
search showing that procedural justice information was not as necessary when the author-
ity had a trustworthy reputation while there was heavy reliance on procedural justice
information when no reputational information was provided). Procedurally just treatment
has also been found to be more important to, and more influential for, those who define
and evaluate themselves based on their relationships with others or believe that social in-
teractions should affirm basic moral values. See Joel Brockner et al, The Influence of Inter-
dependent Self-Construal on Procedural Fairness Effects, 96 OrG. BeEnav. & Hum.
DecisioN ProcessEes 155, 155 (2005). There is also research that is beginning to demon-
strate that people’s roles correlate to the heightened importance of certain elements of
procedural justice. For example, one field study (in Germany) has found that observers of
court procedures are much more likely to focus on dignified treatment than on voice, con-
sideration, or even-handed treatment. See Susanne Beier et al., Influence of Judges’ Behav-
iors on Perceived Procedural Justice, 44 J. oF APpPLIED Soc. PsycHoLOGY 46 (2014).
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high procedural justice from a lower status person, they are likely to focus
even more strongly on outcome favorability in deciding whether to judge
the outcome as fair.8* For them, procedural justice does not soften the
blow of an adverse outcome. Rather, procedural justice may sharpen the
blow because the occurrence of an adverse outcome as a result of a pro-
cedurally fair process calls into question the higher status person’s self-
conception.®3

Finally, there is somewhat counter-intuitive research suggesting that
people with low self-esteem and those who are highly committed to
avoiding unfavorable outcomes but are certain they are going to lose ac-
tually do not prefer procedurally just processes. Indeed, they prefer pro-
cedurally unjust processes because they can then blame the processes for
adverse outcomes. If the process were procedurally just, these individuals
would have to blame themselves for not doing all they could to win—
while they were sure they were going to lose.8¢

C. StaTUs AND ITS EFFECTS ON THE DESIRE AND ABILITY
TO EXERCISE VOICE

There is also an increasing amount of research focusing on the element
of voice, and some of this research is particularly problematic in consider-
ing how inequality, bias, and prejudice may undermine the potential of
mediation to offer procedural justice and a forum in which people’s au-
thentic voices and experiences can be expressed.

84. See Chen et al., supra note 75, at 1 (finding in experiments—one involving negotia-
tion between higher status and lower status parties and a second involving the allocation of
rewards between customer service representatives and supervisors—"high procedural fair-
ness heightened the positive relationship between outcome favorability and desire for fu-
ture interaction”). These researchers explain that higher status people “are more self-
focused” than lower status people and use procedural fairness information (in conjunction
with outcome favorability) more than lower status people do to determine how much they
will be able to maintain existing conceptions of their status. On the one hand, social en-
counters that combine favorable outcomes and fair procedures on the other’s part enable
higher status individuals to maintain their existing self-perceptions. Consequently, higher
status people will strongly desire future interaction with other parties under such condi-
tions. On the other hand, social encounters that combine unfavorable outcomes and fair
procedures on the other’s part will be unwelcomed by higher status people insofar as these
conditions threaten their existing self-perceptions.

Id. at 6 (citing Dacher Keltner et al., Power, Approach, and Inhibition, 110 PsycHoL. REv.
265 (2003)).

85. See id. at 6. On the other hand, prospect theory indicates that those who believe
themselves entitled to a procedurally just process are quite likely to notice if they fail to
receive such treatment. See Heather Pincock & Timothy Hedeen, Where the Rubber Meets
the Clouds: Anticipated Developments in Conflict and Conflict Resolution Theory, 30 OHIO
St. J. on Disp. ResoL. 431, 436 (2016) (discussing prospect theory). This research suggests
that there is no particular advantage to providing a procedurally just process when dealing
with higher status parties, but negative consequences may follow from the failure to pro-
vide a procedurally just process.

86. See Brockner, Wiesenfeld & Diekmann, supra note 80, at 188-90, 194-98 (describ-
ing research showing that people with lower self-esteem “felt significantly more self-veri-
fied [and their need for consistency was met] when told the event was handled with lower
process fairness” while their level of commitment to an institution and its authorities was
not affected by low process fairness).
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1. Voice That Affects Perceptions of Procedural Justice

As noted earlier, the expression of voice is central to both procedural
justice and self-determination.8” It is important, however, to identify the
particular aspects of voice that are valuable in mediation. Roselle Wissler
has conducted important research on this topic. First, she has found that
people perceive that they have experienced the opportunity for voice and
a procedurally just process in mediation if their lawyers speak on their
behalf. Second, she has found that people’s perceptions of voice are even
stronger if they have the opportunity to “tell their stories” themselves.
Third, Wissler has found a distinction between voice and “participation.”
In her research, while people’s perceptions of procedural justice are
strongly related to their perception that they had a sufficient opportunity
for voice, their perceptions of procedural justice are much less strongly
related to the extent of their direct participation in the mediation.8 In-
deed, Wissler found that those who spoke more in both domestic rela-
tions and civil mediation sessions were more likely to feel pressured to
settle.®? This research suggests a disconnect between the voice that is im-
portant to procedural justice and the sort of participation that is often”®
associated with self-determination—i.e., the opportunity to participate di-
rectly in the back-and-forth or bargaining of negotiation and mediation. I
conducted qualitative research similarly suggesting that, in hierarchical
systems, those with less power are quite likely to value the opportunity to
express what is important to them while not valuing the opportunity to
participate in the bargaining or negotiation process.”!

87. Voice also is central to procedural due process and, some would argue, rule of law.
See Rebecca Hollander-Blumoff & Tom R. Tyler, Procedural Justice and the Rule of Law:
Fostering Legitimacy in Alternative Dispute Resolution, 2011 J. Disp. Resor. 1, 10 (2011)
(“Because the legal system in the United States is adversarial and relies on parties to pre-
sent their own evidence, this in turn links voice and an opportunity to be heard with princi-
ples of rule of law.”); Welsh, Hollow Promise, supra note 57, at 187 (observing that while
voice and procedural due process certainly apply to adjudicative procedures, it is much
more difficult to apply them to consensual procedures).

88. See Wissler, Representation in Mediation, supra note 35, at 447-52 (distinguishing
between clients’ direct participation and indirect participation as their lawyers negotiated
on their behalf); Roselle L. Wissler, Party Participation and Voice in Mediation, Disp.
REsoL. MaG., Fall 2011, at 20; see also Lind et al., In the Eye of the Beholder, supra note
52, at 969, 972 (finding that in a variety of dispute resolution processes other than media-
tion, tort litigants’ sense of control over the way their case was handled was strongly re-
lated to procedural fairness judgments, while how much they felt they “participated in the
process of disposing” of their case was not).

89. See Wissler, Representation in Mediation, supra note 35, at 449-50; see also Wissler,
Common Pleas, supra, note 56, at viii.

90. Importantly, the exercise of self-determination does not require participation in
the back-and-forth of negotiation. People can also exercise meaningful (although perhaps
thinner) self-determination in choosing among predetermined options or in choosing to
veto a single proposed solution. See Welsh, The Thinning Vision, supra note 4, at 44-46
(describing this definition of self-determination).

91. Parents participating in special education mediation sessions generally expressed a
desire for, and appreciation of, the opportunity to express themselves but were much less
likely to anticipate or value the opportunity to listen and try to understand school officials
or negotiate with them. See Welsh, Stepping Back Through the Looking Glass, supra note
7, at 581.
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Meanwhile, voice is not always pretty or easy to hear. Voice can be
angry, aggressive, and cause discomfort, both for the person expressing it
and the person listening to such expression.®> Such voice, with a strong
emotional content, is often called “venting” in mediation.”3 Although me-
diation commentators acknowledge venting as valuable when new infor-
mation is being shared (including revealing emotional impacts and
needs),” they increasingly criticize the notion that venting is valuable for
its own sake. There is physiological evidence, for example, that allowing a
party to vent too much is not effective in helping with the release of diffi-
cult feelings and instead has the opposite effect. Continued venting, par-
ticularly in the presence of the other party, can result in heightened
cortisol levels, which can then lead to greater entrenchment in negative
feelings such as anger, as well as distorted perceptions that can inhibit
problem-solving and decision-making.®> Thus, unrestrained venting can

92. Being evaluated negatively and not having a sense of control are reported to be
among the most serious psychological stressors that exist, leading to heightened levels of
cortisol that then affect perceptions and attributions. See Tanz & McClintock, supra note
81, at 37 (citing Sally S. Dickerson & Margaret E. Kemeny, Acute Stressors and Cortisol
Responses: A Theoretical Integration and Synthesis of Laboratory Research, 130 PsycHoOL.
BuLL. 355 (2004)). This research appears to be consistent with findings from other research
regarding the fundamental attribution error. This research has established that situational
influences strongly affect our judgments. See Lee Ross, The Intuitive Psychologist and His
Shortcomings: Distortions in the Attribution Process, in 10 ADVANCES IN EXPERIMENTAL
SociaL PsycroroGy 173, 184-87 (Leonard Berkowitz ed., 1977); Michael W. Morris,
Richard P. Larrick & Steven K. Su, Misperceiving Negotiation Counterparts: When Situa-
tionally Determined Bargaining Behaviors Are Attributed to Personality Traits, 77 J. PER-
SONALITY & Soc. PsycHoL. 52, 53 (1999); Keith G. Allred, Anger and Retaliation in
Contfflict: The Role of Attribution, in THE HANDBOOK OF CONFLICT REsOLUTION: THEORY
AND PrRACTICE 236, 240-41 (Morton Deutsch et al. eds., 2d ed. 2006) (noting that “research
indicates that in observing a person at an airport yelling at an airline agent, one tends to
over-attribute the behavior to bad temper and underattribute it to circumstances, such as
having recently been the victim of recurring unfair treatment by the airline”). We are more
likely to take into account situational factors to explain our own behavior. Edward E.
Jones & Richard E. Nisbett, The Actor and the Observer: Divergent Perceptions of the
Causes of Behavior, in ATTRIBUTION: PERCEIVING THE CAUSES OF BEHAVIOR 79, 80 (Ed-
ward E. Jones et al. eds., 1972). Research further indicates that we are even more likely to
attribute negative behaviors to a person’s character or disposition if that person is not a
member of our own social group. Meanwhile, venting strong emotions in front of an adver-
sary in a mediation session also can represent a stressor that raises cortisol levels. See Tanz
& McClintock, supra note 81, at 37, 45.

93. See Tanz & McClintock, supra note 81, at 59-60.

94. Id. at 59.

95. Id. at 60, 66 (citing Brad J. Bushman et al., Chewing on It Can Chew You Up:
Effects of Rumination on Triggered Displaced Aggression, 88 J. PERsoNALITY & Soc.
PsycHoL. 969, 974 (2005); Kenneth F. Dunham, I Hate You, but We Can Work It Out:
Dealing with Anger Issues in Mediation, 12 AppaLACHIAN J.L. 191 (2013); Tammy Lenski,
Venting Anger: A Good Habit to Break, MEDIATE.coM (May 2011), http://www.mediate
.com/articles/LenskiTbl20110516.cfm [https://perma.cc/Y3NT-6AMK]; Dominik Mis-
chkowski et al., Flies on the Wall Are Less Aggressive: Self-Distancing “in the Heat of the
Moment” Reduces Aggressive Thoughts, Angry Feelings and Aggressive Behavior, 48 J. Ex-
PERIMENTAL Soc. PsychoL. 1187, 1187-91 (2012)). Tanz and McClintock note that there
may be a difference between men and women in their response to negative emotions, with
women being more likely than men to inhibit such emotions and begin problem-solving. Id.
at 49-51. Tanz and McClintock also report that women are more likely to respond to stress
with a tend-and-befriend intervention, thus increasing social ties and resources. Id. at
68-69 (citing Shelley E. Taylor et al., Biobehavioral Responses to Stress in Females: Tend-
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chill communications that are likely to be productive in terms of produc-
ing settlement in mediation.®®

At the very least, this research regarding the physiological effects of
venting suggests that there can be a “right” and a “wrong” sort of voice in
mediation.”” At this point, it is not clear who is more likely to exercise the
wrong sort of voice in mediation, but this research raises legitimate con-
cerns that mediators who seek to place restrictions on venting ultimately
could chill the expression of righteous anger and fear by those feeling the
effects of inequality, bias, and prejudice.®®

2. Status and the Willingness to Exercise Voice

Research also reveals that we cannot assume that those who perceive
that they have been ignored, excluded, or disrespected will be willing or
able to exercise their voice at all. Robert Rubinson has written quite pas-
sionately about the difficulties facing low-income participants who are re-
quired to participate in court-connected mediation. They may not be able
to get child care. Their reliance on public transportation could make it
difficult for them to travel to the courthouse. They may have to forego
hourly wages and may fear the loss of their jobs if they fail to turn up for
work in order to participate in mediation.”® These difficulties make it
unlikely that people will be able to afford the luxury of voice.

and-Befriend, Not Fight-or-Flight, 107 PsycHoL. Rev. 411 (2000)). Stressed men are likely
to become more cognitively rigid and entrenched and engage in tend-and-befriend only
with those they already know and trust. /d. at 60, 69 (citing Bernadette von Dawans et al.,
The Social Dimension of Stress Reactivity: Acute Stress Increases Prosocial Behavior in
Humans, 23 PsycHOL. Sc1. 651, 658 (2012)). See also Welton et al., The Role of Caucusing,
supra note 24, at 183-85 (describing in some detail how presenting in front of the other
disputant is problematic); Pincock & Hedeen, supra note 85, at 436 (asserting the need to
revise theory positing that disputants have the emotional and mental capacity to “transi-
tion rather abruptly from . . . describing their conflict to solving their problem through
generating ideas and forecasting their utility”) (citing Richard Birke, Neuroscience and
Settlement: An Examination of Scientific Innovations and Practical Applications, 25 OHIO
St. J. on Disp. ResoL. 477, 510-12 (2010)).

96. In the context of online dispute resolution, eBay and Paypal structured their plat-
form to avoid soliciting consumers’ open-ended text answers—instead requiring them to
choose from a predetermined list—due to the likelihood that the consumers’ responses
would be negative and thereby chill productive negotiation with merchants. See Amy
Scumitz & CoLiN RULE, THE NEw HANDSHAKE: ONLINE DISPUTE RESOLUTION AND THE
Future oF CoNsUMER ProTEcTION 36-39 (2017).

97. See Lucie E. White, Subordination, Rhetorical Survival Skills, and Sunday Shoes:
Notes on the Hearing of Mrs. G., 38 BUrr. L. Rev. 1, 44-51 (1990) (examining how White’s
client’s voice during their counseling session was quite different from the voice she used
when meeting with the caseworker; discussing restrictions on voice, its relationship to par-
ticipation, power disparity, and safety).

98. In a related vein, Professor Carrie Menkel-Meadow has suggested that in focusing
on individual negotiators’ behaviors or even the interactions between negotiators, we have
perhaps “been naive about the social structural conditions under which integrative negotia-
tion can most optimally occur” and that we need to identify the “socioeconomic and politi-
cal conditions [under which we can] actually get to yes by negotiating fairly, equitably, and
wisely to achieve joint and mutual gain.” Carrie Menkel-Meadow, Why Hasn'’t the World
Gotten to Yes? An Appreciation and Some Reflections, 22 NEGoT. J. 485, 499 (2006).

99. See Robert Rubinson, Of Grids and Gatekeepers: The Socioeconomics of Media-
tion, 17 Carpozo J. ConrLicT REsoL., 873, 891-92 (2016).
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Recent research also has demonstrated that people’s willingness or
ability to exercise their voice will depend, in large part, upon their identi-
fication with the relevant social group. In this research, the more people
felt themselves to be part of a social group, the more they desired and
expected voice in matters relevant to group membership. The less they
identified with the social group, however, the less they desired and ex-
pected voice. Thus, despite the centrality of voice in the procedural jus-
tice literature, we cannot assume that everyone will always and uniformly
have a high desire for voice.'?? Those who do not feel part of the relevant
social group—i.e., those who are marginalized or perceive that others are
prejudiced against them—are likely to be less willing to exercise voice.
Indeed, they are likely to be aware that their exercise of voice could sub-
ject them to heightened attention and negative consequences.!! People
with higher status and greater identification in a social group, meanwhile,
are more likely to exercise voice—and more likely to expect to exercise
more voice.!92 Interestingly, researchers noted that this may mean that
people with higher status may actually be willing to trade their voice for
something they want even more—i.e., a favorable outcome:

[L]ower-status individuals or groups might demand voice precisely
for its instrumental properties. At the same time, higher-status indi-
viduals and groups—particularly legitimately higher-status individu-
als and groups—may feel sufficiently confident in their positions that
they would be willing to forgo voice (i.e. express a relatively low de-
sire for voice) in favour of alternative rules such as unbiased deci-
sion-making, precisely because the unbiased decision maker ought to
recognize their legitimately higher status and afford them the material
benefits normatively associated with it.103

100. See Michael J. Platow et al., Social Identification Predicts Desires and Expectations
for Voice, 28 Soc. Just. REs. 526, 527 (2015). These researchers also observed, however,
that people’s desire for voice generally is greater than their expectations regarding whether
they will have voice. Id. at 545.

101. See, e.g., Doron Dorfman, Re-Claiming Disability: Identity, Procedural Justice, and
the Disability Determination Process, 42 Law & Soc. INouiry 195, 214-15 (2017) (describ-
ing how persons with disabilities who identify with the medical-individual model of disabil-
ity do not necessarily want or need voice while those who identify with the social model of
disability appreciate voice but also fear negative consequences of exercising voice in the
disability determination process); Welsh, Stepping Back Through the Looking Glass, supra
note 7, at 653-54 n.337 (suggesting this dynamic for parents of children with special needs);
James A. Wall, Jr. & Suzanne Chan-Serafin, Do Mediators Walk Their Talk in Civil Cases?,
28 ConFLICT REsoOL. QUARTERLY 3, 16 (2010) (finding that mediators tended to use evalu-
ative or pressing strategies even when they said they would employ a neutral style, and
such strategies were used most often with plaintiffs engaging in behavior the mediators
perceived as too demanding or competitive); see also Welsh, I Could Have Been a Con-
tender, supra note 63, at 1168-71 (citing research demonstrating that women who make
demands and negotiate assertively are more likely than men to be judged harshly, parties
who have suffered discrimination are particularly unlikely to bring claims, employer-re-
spondents tend to refuse the EEOC’s invitation to mediate discrimination matters, and
status quo bias tends to favor dominant parties and disfavor marginalized parties).

102. See Platow et al., supra note 100, at 526-49.

103. Id. at 545-46.
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Related research indicates that people’s desire for, and expectation of,
voice also is affected by the power distance culture of their national or
organizational setting. In those nations with low power distance cul-
tures'® (i.e., more egalitarian cultures), voice is expected and its legiti-
macy is high. When people in these nations experience lower levels of
voice, they react negatively. In nations with high power distance cul-
tures'®> (i.e., more hierarchical cultures), people’s reactions to “low
voice” are less negative. The researchers noted that “[a] central premise
of the procedural justice literature—based on studies conducted mainly
in the United States—is that people react unfavorably when they have
little voice in a decision-making process.”1%¢ These studies show that peo-
ple’s desire for voice and their expectation that they will have voice are
very likely to vary depending upon their culture, its power distance, and
their placement in a relevant hierarchy.

Upon examination, it becomes clear that voice is neither a simple con-
cept nor one that we can take for granted in the context of mediation. It
is not magic. Rather, voice may be quite limited. Voice of the wrong sort
can produce physiological effects that make it less effective in producing
solutions. And people in a hierarchical setting who know they are
marginalized may not expect voice or may choose not to exercise voice
because they perceive, quite rationally, that it may cause them harm.1%”

D. Status AND ITs EFFECTS ON THE DESIRE AND ABILITY TO
ProVIDE TRUSTWORTHY CONSIDERATION

As noted earlier, procedural justice research generally reveals that
while people care about the opportunity for voice, they also care about
whether their voice has been heard—i.e., whether their views were con-
sidered in a trustworthy manner. Most of the research focuses on whether
an authority figure or decision-maker—e.g., a judge, police officer, or su-
pervisor—has demonstrated trustworthy consideration. Notice that the
people in these roles tend to be third parties, not engaged directly in the
dispute. Indeed, researchers have long raised doubts about the ability of

104. The United States and Germany were the low power distance countries examined
in this study.

105. China, Mexico, and Hong Kong were the high power distance countries examined
in this study.

106. Joel Brockner et al., Culture and Procedural Justice: The Influence of Power Dis-
tance on Reactions to Voice, 37 J. EXPERIMENTAL Soc. PsycHoL. 300, 301 (2001). The
researchers determined the effect of low or high voice by examining the level of organiza-
tional commitment. Id. But see Stephen La Tour et al., Procedure: Transnational Perspec-
tives and Preferences, 86 YaLE L.J. 258, 281 (1976); E. Allan Lind et al., Reactions to
Procedural Models for Adjudicative Conflict Resolution: A Cross-National Study, 22 J.
ConrricT REsoL. 218, 335 (1978); E Allan Lind et al., Procedural Context and Culture:
Variation in the Antecedents of Procedural Justice Judgments, 73 J. PERSONALITY & Soc.
PsycHoL. 767, 777 (1997).

107. This research is reminiscent of the story told in White, supra note 97, in which the
client chose to tell one story—the real story—to her lawyer and then told another story—
the one that would fit a stereotype and yield the result she needed—when dealing with her
welfare officer.
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the disputing parties involved in a mediation to truly listen to each
other.198 Relatively recently, however, researchers have discovered that
the procedural justice perceptions of parties trying to resolve disputes in
mediation depend very much on whether the other party—who shares
decision-making authority in this consensual process—demonstrated
trustworthy consideration.!%®

Trustworthy consideration is a concept that bears similarities to several
others: active or reflective listening,''® “looping,”!!! perspective tak-
ing,'12 open-minded listening,!!3 testing for understanding,!'* and em-
pathizing.!’> There are three key questions here: “Did the authority (or
other) listen to what I said?” “Did the authority (or other) understand
what I said?” “Did the authority (or other) care to understand what I
said?” Research indicates that people tend to judge accurate proce-
dures—i.e., those in which the decision maker or authority takes all rele-
vant information into account in coming to a decision—as fairer than
inaccurate procedures.!1¢

As with voice, there is research indicating that inequality, bias, and
prejudice can get in the way of listening to someone else’s perspective,
accurately understanding what she has said, and caring to understand her
perspective. Research regarding the fundamental attribution bias, for ex-
ample, shows that when someone has hurt us and is not in our social

108. See, e.g., Welton et al., The Role of Caucusing, supra note 24, at 185 (“Joint ses-
sions encourage disputants to simply repeat their official positions over and over rather
than to explore these positions or listen to one another.”).

109. See Tina Nabatchi et al., Organizational Justice and Workplace Mediation: A Six-
Factor Model, 18 INT’L J. CoNFLICT MGMT. 148 (2007) (reporting, in the context of a trans-
formative mediation program, the statistical significance of whether the other party heard
and understood).

110. See Robert Dinerstein et al., Connection, Capacity and Morality in Lawyer-Client
Relationships: Dialogues and Commentary, 10 CLinicaL L. Rev. 755, 758-62 (2004).

111. See RoBERT H. MNOOKIN, ScoTT R. PEPPET & ANDREW S. TULUMELLO, BEYOND
WINNING: NEGOTIATING TO CREATE VALUE IN DEALS AND Di1spuTEs 64-65 (2000); LEo-
NARD 1. RiskIN ET AL., DisPUTE REsoLUTION AND LawyERs 83-84 (5th ed. 2013).

112. See Douglas N. Frenkel & James H. Stark, Improving Lawyers’ Judgment: Is Medi-
ation Training De-Biasing?, 21 Harv. NeGcoT. L. Rev. 1, 34-41 (2015).

113. See Jonathan R. Cohen, “Open-Minded Listening”, 5 CHARLOTTE L. REv. 139,
142-43 (2014).

114. See NEIL RackHAM, MODELS FOR EXPLAINING BEHAVIOR: INTERACTIVE SKILLS
ProGRrRAM (1995) (unpublished manuscript) (on file with author).

115. See Jennifer Gerarda Brown, Deeply Contacting the Inner World of Another: Prac-
ticing Empathy in Values-Based Negotiation Role Plays, 39 WasH. U. J.L. & PorL’y 189
(2012); Robert H. Mnookin et al., The Tension Between Empathy and Assertiveness, 12
NEecGor. J. 217, 219 (1996); Andrea Kupfer Schneider, Teaching a New Negotiation Skills
Paradigm, 39 WasH. U. J.L. & PoL’y 13, 29-30 (2012).

116. See Jan-Willem Van Prooijen et al., Procedural Justice and Status: Status Salience as
Antecedent of Procedural Fairness Effects, 83 J. PERsoONALITY & Soc. PsychHoL. 1353, 1357
(2002) (describing manipulation of procedural accuracy in experiment and noting that it
represented “an alternative way to study procedural fairness”); see also Chen et al., supra
note 75, at 15 (describing a “high procedural fairness condition” as one in which the deci-
sion-maker wrote “I carefully scored the forms, and I saw that you did X percent of the
work, so I thought it’d be fair to give you Y of the 10 tickets,” while in a “low procedural
fairness condition,” the decision-maker wrote “I didn’t bother to score the forms, but X is
my lucky number, so I'm giving you Y percent of the tickets”).
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group, we are more likely to over-attribute her bad behavior to her essen-
tial character and under-attribute it to the situation in which she found
herself. We are more forgiving of those in our in-group and even more
forgiving of ourselves.!'” This psychological phenomenon is likely to im-
pede our ability or desire to listen and really understand the voice of
someone who is not in our social group.

There is also research showing that status can impede trustworthy con-
sideration. Those who have higher status and greater power have been
shown to be less likely to be trustworthy!!® and thus less likely to provide
consideration that is trustworthy. Worryingly, there is even research sug-
gesting that people naturally associate the failure to provide procedural
justice with power and assume that someone who has behaved in a proce-
durally just manner is less powerful.11® The failure of those with higher
status and greater power to extend trustworthy consideration has been
attributed to their reduced need for others’ help. This phenomenon also
may be self-protective. Bob Mnookin has suggested that one of the great
challenges of a similar skill, empathizing, is that it seems to require sym-
pathy, agreement, or even the assumption of responsibility and blame for
another’s pain—i.e., “the fear that I'm being asked to characterize my
own decision as immoral.”120

This research demonstrates that placing two people in the same room
in the presence of a mediator does not guarantee that either will provide
the other with trustworthy consideration. Trustworthy consideration, like
self-determination and voice, is not magic.

But can something be done to achieve many of the benefits of procedu-
ral justice while also recognizing that certain people—e.g., those who are
lower status in a hierarchical system, those who have been marginalized
within a social group, and ultimately those who are likely to be among the
marginalized—may need assistance in exercising their voice, while other
people—e.g., those who are higher status—may need assistance with
demonstrating trustworthy consideration?

117. Allred, supra note 92; Morris, Larrick & Su, supra note 92. See Ross, supra note
92.

118. See Davip DESTENO, THE TRUTH ABOUT TRUST: HOW IT DETERMINES SUCCESS
IN Lire, LovE, LEARNING, AND MORE 129-144 (2014) (summarizing research that has
shown that trustworthiness is affected by context—e.g., an experience of increased status
(even if temporary) leads to a reduced sense of needing others’ help and an increased
sense of self-reliance that then results in reduced trust, reduced trustworthiness, and in-
creased lying; as social class goes up, trustworthiness also declines).

119. See Brockner, Wiesenfeld & Diekmann, supra note 80, at 157 n.2.

120. Jean R. Sternlight et al., Making Peace with Your Enemy: Nelson Mandela and His
Contributions to Conflict Resolution, 16 Nev. L.J. 281, 306 (2016) (transcription of panel-
ists Jean R. Sternlight, Andrea Schneider, Carrie Menkel-Meadow, Robert Mnookin,
Richard Goldstone, and Penelope Andrews on Nov. 1, 2014 at the Saltman Center for
Conlflict Resolution, William S. Boyd School of Law, Thomas and Mack Moot Courtroom).



750 SMU LAW REVIEW [Vol. 70

V. POTENTIAL RESPONSES

The following potential responses represent just a beginning in trying
to address the potential for inequality, bias, and prejudice to undermine
mediation’s potential to deliver procedural justice, substantive justice,
and self-determination. The first response focuses on mediators, their
commitment to procedural justice and self-determination, and the role
that their social identities play in conveying a message of equal treatment,
inclusivity, and the safety of a neutral forum. The second response fo-
cuses on the use of caucuses, primarily before the formal mediation ses-
sion begins, in order to foster all parties’ voice, their sense of belonging,
trustworthy consideration by the mediator, and trust in the mediation fo-
rum. The third response examines the potential to enhance the parties’
ability to provide each other with trustworthy consideration. The fourth
response considers whether online technologies may be used to increase
voice, trustworthy consideration, even-handed treatment, and respect—
and also increase real, substantive self-determination and access to justice
through access to important information. The fifth response asks whether
mediators should have some responsibility to avoid patently unconsciona-
ble results.

A. INCREASING THE INcLUSIVITY OF THE POOL OF MEDIATORS AND
TRAINING ALL MEDIATORS TO ACKNOWLEDGE AND
ADDRESS IMmpPLICIT Bias

There is no doubt that courts and public and private dispute resolution
providers must increase the inclusivity of their pools of mediators,!?! in-
clude underrepresented demographics (e.g., professional women and
people of color) in the lists of potential mediators sent to parties,'?? and
mentor and promote professional women and people of color as
mediators.!?? The presence of such mediators will signal greater inclusiv-

121. See Beth Trent, Deborah Masucci & Timothy Lewis, The Dismal State of Diversity:
Mapping a Chart for Change, Disp. REsoL. MAG., Fall 2014, at 21, 21; see also Marvin E.
Johnson & Maria R. Volpe, The Color of Money: Compensation Opportunities and Barri-
ers, Disp. REsoL. MAG., Summer 2017, at 14; Susan D. Franck et al., The Diversity Chal-
lenge: Exploring the “Invisible College” of International Arbitration, 53 Corum. J.
TRANSNAT’L L. 429 (2015); Benjamin G. Davis, Diversity in International Arbitration, Disp.
REsoL. MaG., Winter 2014, at 13, 13; Deborah Rothman, Gender Diversity in Arbitrator
Selection, Disp. REsoL. MAG., Spring 2012, at 22; Marvin E. Johnson & Homer C. La Rue,
The Gated Community: Risk Aversion, Race, and the Lack of Diversity in Mediation in the
Top Ranks, Disp. REsoL. MAG., Spring 2009, at 17; Maria R. Volpe et al., Barriers to
FParticipation: Challenges Faced by Members of Underrepresented Racial and Ethnic
Groups in Entering, Remaining, and Advancing in the ADR Field, 35 ForpHaM URB. L.J.
119 (2008); F. Peter Phillips, ADR Continental Drift: It Remains a White, Male Game,
Nat’L L.J. Nov. 27, 2006.

122. See Gina Viola Brown & Andrea Kupfer Schneider, Gender Differences in Dispute
Resolution Practice: Report on the ABA Section of Dispute Resolution Practice Snapshot
Survey, 47 AkroN L. Rev. 975 (2015); Andrea Kupfer Schneider & Gina Viola Brown,
Gender Differences in Dispute Resolution Practice, Disp. REsoL. MAG., Spring 2014, at 36.

123. See Noah Hanft, Making Diversity Happen in ADR: No More Lip Service, 257
N.Y.L.J. (2017) (reporting that “CPR saw an 81 percent increase in the selection of women
and diverse neutrals in FY16, with women and minorities accounting for 26 percent of
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ity and safety for all.'?* From the perspective of the procedural justice
literature, increasing the diversity of the pool of mediators should en-
hance marginalized parties’ willingness to perceive that they will be, and
were, heard and understood, therefore increasing marginalized parties’
willingness to exercise voice and increasing the likelihood of actual un-
derstanding and trustworthy consideration—which may then reduce the
likelihood of unjustifiably disparate outcomes.'?> There are hopeful signs
that public and private dispute resolution providers'?® and other organi-
zations'?” are moving in this direction.

Carol Izumi has written comprehensively about the presence and influ-
ence of implicit bias in mediation'?® and is writing more for this sympo-

selections”); We Embrace Diversity, JAMS, https://www.jamsadr.com/diversity/ [https://per
ma.cc/Y9J2-YUPL] (last visited Aug. 5, 2017) (reporting “an overall composition of 22%
female and 9% persons of color among our distinguished panelists”); Putting Diversity into
Practice, AM. ARBITRATION Ass’N, https://www.adr.org/sites/default/files/document_reposi
tory/AAA_ICDR_Diversity_Initiative.pdf [https://perma.cc/E4JB-WALM)] (reporting that
the 2015 roster of arbitrators and mediators “[was] composed of 22% women and minori-
ties”; also describing the AAA Higginbotham Fellows Program established “in 2009 to
provide training, networking, and mentorship for up-and-coming diverse ADR practition-
ers”; and offering “to provide arbitrator lists to parties comprising at least 20% diverse
panelists where party qualifications are met”); see also FINRA DisputE REsoLUTION
Task Force, Final Report and Recommendations of the FINRA Dispute Resolution Task
Force, at 8-10 (December 16, 2015) (describing FINRA’s efforts to recruit and promote
arbitrators who are women and people of color); Comments of ABA Section of Dispute
Resolution for FINRA Dispute Resolution Task Force (May 1, 2015) (recommendation to
increase and track use of arbitrators and mediators who are women, people of color, and
people with disabilities).

124. See Lorig Charkoudian & Ellen Kabcenell Wayne, Fairness, Understanding, and
Satisfaction: Impact of Mediator and Participant Race and Gender on Participants’ Percep-
tion of Mediation, 28 CoNFL. REsoL. Q. 23, 47 (2010) (based on empirical study urging the
matching of mediators with disputants by gender (which may require use of co-mediators);
regarding race and ethnicity, urging co-mediation or avoiding a mediator-participant match
altogether in order to avoid isolating any disputant “who will feel outnumbered and disad-
vantaged in a process where the opponent and the neutral seem to have so much in
common”).

125. See Gary LaFree & Christine Rack, The Effects of Participants’ Ethnicity and Gen-
der on Monetary Outcomes in Mediated and Adjudicated Civil Cases, 30 Law & Soc’y
REev. 767, 789-90 (1996) (reporting no disparity in outcomes based on gender alone but
that “both minority male and female claimants received significantly lower MORs [mone-
tary outcome ratios]—even when we included the nine case-specific and repeat-player vari-
ables. Of greatest concern is the fact that this disparity was only present in cases mediated
by at least one Anglo mediator. Cases mediated by two minorities [in a co-mediator team]
resulted in lower MORs, regardless of claimant ethnicity . . . . Of particular importance is
our finding of no significant ethnic disparities in cases mediated by two minority
mediators.”); see also Daniel Klerman & Lisa Klerman, Inside the Caucus: An Empirical
Analysis of Mediation from Within, 12 J. EmpirRicAL LEGAL STUD. 686, 689, 715 (2015)
(reporting that “settlement rates [were] the same for male and female plaintiffs and law-
yers” and that “[wJomen and men fared equally well in the mediations studied here,
whether as plaintiffs or lawyers”).

126. See supra note 123.

127. See Letter from Nancy A. Welsh, Chair-Elect, ABA Section of Dispute Resolu-
tion, to Monica Jackson, Office of the Executive Secretary, Consumer Financial Protection
Bureau 4-5 (July 29, 2016) (observing that ICANN’s publication of UDRP decisions “has
permitted patterns of decision making and institutions’ repeat appointments of arbitrators
to be highlighted”).

128. See Carol Izumi, Implicit Bias and the Illusion of Mediator Neutrality, 34 W asH. U.
J.L. & Por’y 71 (2010). Others have written about the influence of implicit bias upon
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sium. In this Article, I will suggest only that requiring mediators to
practice “considering the opposite” has been shown to be effective in re-
ducing bias.!?°

B. PreE-MEDIATION CAUCUSING WITH PARTIES TO INCREASE THE
LikeELIHOOD AND PrODUCTIVITY OF VOICE

Earlier, this Article expressed concerns regarding lawyers’ increasing
tendency to avoid joint sessions in mediation and to request mediators
whose mediation sessions occur entirely in caucus. Indeed, recent re-
search has indicated that in certain contexts extensive caucusing does not
necessarily increase the likelihood of settlement,!3° while it can reduce
parties’ belief in their ability to work together.!3!

From a procedural justice perspective, however, targeted and careful
use of caucus may have the effect of enhancing the voice of those who are
hesitant to exercise it (i.e., those who are of lower status or who do not
identify with the “social group” being served by the mediation). Targeted
and careful use of caucus also may increase the likelihood that people
feel and believe that their views received trustworthy consideration and
respect. Thus, used appropriately, caucusing has the potential to help par-
ties gain the benefits of procedural justice.

Several years ago, I conducted a small qualitative empirical research
project involving special education mediation.'32 To my surprise, caucus
emerged as very significant to the parents and school officials who partici-
pated in the mediation sessions. It was a potent tool. In some cases, the
mediators chose to allow initial presentations in a joint session and then
engaged in shuttle diplomacy. One participant expressed appreciation of
this approach because he “—Ilike many others—. . . valued the way in
which caucus simultaneously permitted bargaining and buffered both the
parents and him from the negative emotions often triggered by distribu-

judges in the facilitation of settlement, motion practice and adjudication. See, e.g., Wis-
TRICH & RACHLINSKI, supra note 61; Jeffrey J. Rachlinski, Processing Pleadings and the
Psychology of Prejudgment, 60 DEPAUL L. Rev. 413, 428 (2011) (reporting that judges,
like most human beings, make egocentric or self-serving judgments about their own abili-
ties; for example, 97.2% of judges surveyed “indicated [that] they were better than the
median judge” in avoiding bias in judging and 87% described themselves as “better than
the median judge at facilitating settlements” (citing Chris Guthrie, Jefffrey J. Rachlinski &
Andrew J. Wistrich, The “Hidden Judiciary”: An Empirical Examination of Executive
Branch Justice, 58 Duke L.J. 1477, 1519 (2009))).

129. See Frenkel & Stark, supra note 112, at 22-24; see also Phyllis E. Bernard, What
Some Theories Say;, What Some Mediators Know, Disp. REsoL. MAG., Spring 2009, at 6
(reporting on the effects of requiring mediators to reflect on the role of gender, race, and
socioeconomic class and the inclusion of such opportunities for reflection in the Early Set-
tlement Central Mediation Program in Oklahoma City).

130. See Mediation Research Task Force Report, supra note 37.

131. See Apmin. OFFICE OF THE COURTS, COURT OPERATIONS, MD. JUDICIARY, WHAT
WoRkS IN CHILD ACCEsS MEDIATION: EFFECTIVENESS OF VARIOUS MEDIATION STRATE-
GIES ON SHORT- AND LonG-TErM OutcomEs (2016); Lorig Charkoudian, Deborah
Thompson Eisenberg & Jamie L. Walter, What Difference Does ADR Make? Comparison
of ADR and Trial Outcomes in Small Claims Court, 35 ConrLicT REsoL. Q. 7 (2017).

132. See Welsh, Stepping Back Through the Looking Glass, supra note 7, at 580.
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tive negotiation tactics.”!33 Other school officials and parents similarly
found that the use of caucus kept mediation from “get[ting] out of con-
trol,” “eliminated the arguments,” and allowed the parties to “take a
deep breath, step back, take a look, and then come back to the table.”134

Some participants in this study also described how the use of caucus
significantly enhanced their perceptions of procedural justice. For
example,

both parents and school officials reacted positively to caucuses when
mediators used the technique to provide disputants with a full oppor-
tunity to tell their stories or spent time in caucus ensuring that they
understood what disputants were saying. . . . Mediators’ use of cau-
cus also garnered positive reviews when the technique assisted the
disputants in engaging in a thorough and dignified deliberative pro-
cess. For example, when the mediator in one case did not challenge
the disputants’ selection of a normative frame in caucus, but instead
assisted the disputants in a more careful examination and application
of the legal norms they had invoked, both the parent and the school
official accepted and valued the mediator’s evaluative
interventions.!3>

In other instances, however, the mediator’s use of caucus significantly
harmed the parties’ perceptions of procedural justice. “When [the partici-
pants] were uncertain that the mediator truly understood what they had
said and could not hear the mediator’s translation for themselves, they
raised concerns about the accuracy of what the mediator communicated
on their behalf” and “feared the potential effect of caucus on the quality
of the substantive outcomes achieved in mediation.”13¢ “The privacy of
caucus also may have encouraged some mediators to engage quickly in
more aggressive evaluative actions and statements, which disputants then
described as ‘adversarial,” ‘impatient,” and ‘going over the edge.””137 For
instance, “when mediators used the privacy of caucus to try to persuade
disputants to accept the validity of the other side’s normative frame, both
parents and school officials questioned the mediators’ impartiality.”138 Fi-
nally, when mediators did not permit parents to make an initial presenta-
tion in joint session, did not disclose prior contact with school officials, or
“spen[t] so much time” with school officials, some parents became very
suspicious about the relationship between the school officials and

133. Id. at 647.

134. Id. at 650-51.

135. Id. at 650.

136. Id. at 647-48.

137. Id. at 648 (footnotes omitted); see also Welsh, Magistrate Judges, supra note 37, at
989 (providing examples of aggressive evaluation by judges in ex parte meetings during
settlement conferences).

138. Welsh, Stepping Back Through the Looking Glass, supra note 7, at 648. A Party’s
reaction is likely to be quite different if the mediator expresses understanding and appreci-
ation of the position being taken by that party. See, e.g., Welton et al., The Role of Caucus-
ing, supra note 24, at 200 (noting that “[c]aucusing allows mediators to take sides with one
party in order to move the process along. Thus it appears that caucusing somewhat relieves
the third party of the requirement of being strictly neutral between the two parties.”).
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mediators.!3° Rather than experiencing a procedurally just mediation
process that fostered free, equal, and respectful dialogue, some of these
parents felt that they and their children had once again become marginal-
ized “odd men out” with officials talking behind their backs.!4°

Based on these reactions from parents and school officials, I suggested
that special education mediation could “borrow a page” from victim-of-
fender mediation, which regularly provides for pre-mediation caucus-
ing—generally conducted before the day of mediation, with the mediator
visiting the victim and the offender separately to prepare both of them to
participate in the mediation process.'#! The goal is to help both partici-
pants identify their goals for the mediation session and prepare to achieve
those goals. In a very similar vein, Gary Friedman and Jack Himmelstein
recommend meeting with parties individually to help them come to their
own decisions about whether, why, and how they might use mediation.
Friedman and Himmelstein describe their mediation model as “under-
standing-based” and also specify that it is a “non-caucus approach”—but
their pre-mediation meetings with the parties also represent a sort of cau-
cus, one in which the focus is on welcoming the parties’ voice and provid-
ing respectful and trustworthy consideration.!4?

In the last few years, other commentators have similarly urged the use
of pre-mediation caucuses to enhance the quality of mediation sessions.
Jill Tanz and Martha McClintock, who have raised concerns regarding the
negative physiological effects of unrestrained venting in mediation, have
encouraged the responsive use of early caucuses to build trust in the me-
diation process and the mediator, learn what each party hopes to achieve,
gauge emotional levels, and plan. Such caucusing is designed to reduce
stress and anger and instead enhance trust, focus, problem-solving, and
decision-making.'43 Other researchers have also recommended the use of
pre-mediation caucuses in order to build trust and specifically not to de-
velop settlement proposals.'#* Still other commentators have recom-
mended the use of pre-mediation caucuses to assist individuals claiming
discrimination to prepare for the mediation process and place their expe-

139. Id. at 649.

140. Id.

141. Id. at 658.

142. See Gary FrRiEDMAN & JAck HIMMELSTEIN, CHALLENGING CONFLICT: MEDIA-
TION THROUGH UNDERSTANDING XXXV-Xxxvi (2008).

143. See Tanz & McClintock, supra note 81, at 55, 60, 62. Tanz and McClintock observe
that mediators trying to determine whether parties are experiencing stress may watch for
microaggressions (often targeted at women and people of color), which can signal that the
aggressor is experiencing stress and then engaging in displaced aggression. Id. at 65. Such
microaggressions then often cause stress in those who have been targeted. /d. Other re-
searchers are focusing on other physiological factors that influence decision-making. See,
e.g., Roy F. Baumeister et al., The Glucose Model of Mediation: Physiological Bases of
Willpower as Important Explanations for Common Mediation Behavior, 15 Pepp. Disp.
Resor. L.J. 377 (2015); JEFFREY Z. RUBIN ET AL., SOCIAL CONFLICT: ESCALATION, STALE-
MATE, AND SETTLEMENT 78-79 (2d ed. 1994) (excitation transfer effect).

144. See Roderick Swaab & Jeanne Brett, Caucus with Care: The Impact of
Pre—Mediation Caucuses on Conflict Resolution, IACM Meetings Paper at 2, 9 (2007).
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rience within a larger context.!#> Finally, the researchers who examined
the use of labor mediation in the Netherlands, described earlier, also have
recommended pre-mediation caucusing, particularly with the subordi-
nates who cared so much about procedural justice and outside the pres-
ence of the supervisor, in order to avoid triggering hierarchical
relationships and dynamics.14¢

In all of these cases, the commentators and researchers have focused
on the use of pre-mediation and early caucusing to enhance parties’ trust
in the mediator and the process,'#” affirm that each party is a valued
member of the group engaged in mediation, and help parties prepare for
their participation. It is noteworthy that these efforts also would have the
effect of encouraging the productive expression of voice and providing
evidence of trustworthy and respectful consideration by the mediator.

Of course, these recommendations also tend to assume that only good
things will happen in caucuses. As noted earlier, mediators and parties
generally use caucuses to move toward settlement.'*® When mediators
focus too heavily or too quickly on settlement, however, they can under-
mine perceptions of procedural justice and self-determination. Some re-
searchers observing the parties’ behavior, meanwhile, have raised other
concerns. For example, when the parties are in caucus they are more
likely to speak quite strongly about their own cases and more disparag-
ingly about the other party.’# They also may use caucus to try to manipu-
late the mediator.!>°

145. See Emily M. Calhoun, Workplace Mediation: The First-Phase, Private Caucus in
Individual Discrimination Disputes, 9 Harv. NEGOT. L. REv. 187, 189-90 (2004).

146. See Bollen, Ittner & Euwema, supra note 73, at 632.

147. See Welton et al., The Role of Caucusing in Mediation, supra note 24, at 182 (dis-
cussing the importance of caucus for the early development of rapport between mediator
and party).

148. See id. at 196 (noting the many positive consequences of using caucus: less direct
hostility between the parties, increased disclosure of information, more ideas for solutions
(perhaps because emotion and defensiveness are reduced and offering an idea is less likely
to be seen as a sign of weakness), increased requests from the mediator for information (in
contrast to joint session where such requests declined rapidly), more useful challenges by
the mediator, providing a route into problem-solving; also noting that caucuses are used
for different purposes at different stages of the mediation—e.g., greater likelihood of re-
quests for other disputant’s or mediator’s reactions to ideas in middle and late stage caucus
than in joint sessions; greater likelihood of mediator-generated alternatives in middle stage
caucus and then in final stage joint session).

149. See id. at 199 (reporting that caucus was used in about two-thirds of the commu-
nity mediations studied; about 35% of disputants’ statements occurred in caucus as com-
pared to joint session; and “[i]n cases that employed a caucus, disputants used more
persuasive arguments, made fewer requests for reaction to an alternative, and generated
fewer new alternatives. Mediators employed more negative evaluations of the parties’ be-
havior and less positive evaluations of their positions during these cases. These findings
suggest that mediators tend to call caucuses when disputants are taking a contentious, as
opposed to problem-solving, approach.”).

150. See DwicHT GOLANN, SHARING A MEDIATOR’S POWER: EFFECTIVE ADVOCACY
IN SETTLEMENT 6-8, 50-52, 68-69, 83-87 (2013) (examples of lawyers’ use of mediation
and mediators to implement a distributive or competitive negotiation strategy); James R.
Coben, A Candid Look at Advocacy Strategies in Caucused Mediations, 7 Disp. REsOL.
Mag. 27 (Fall 2000); Welton et al., The Role of Caucusing in Mediation, supra note 24, at
193-94 (reporting research regarding community mediation, finding that in caucus dispu-
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The lesson? Pre-mediation caucusing also is not magic. If it is used, its
purpose should be clear and constrained. Mediators should be trained in
how to use it to develop trust, and courts encouraging or ordering parties’
use of mediation should institutionalize sufficient time for pre-mediation
caucuses as well as systems that provide for feedback and quality
assurance.!>!

C. REFLECTIVE LISTENING IN MEDIATION TO INCREASE THE
LIKELIHOOD AND PrRODUCTIVITY OF TRUSTWORTHY
CONSIDERATION

As noted earlier, participants’ inability or unwillingness to extend trust-
worthy consideration to each other also can hinder mediation’s potential
to foster procedural justice and self-determination. But people can learn
the value of listening as a result of participating in mediation.'>> People
also can learn at least the rudimentary components of active or reflective
listening—e.g., allowing the other party to speak and then trying to sum-
marize, accurately, what they believe the other party has said.'>3 Interest-

tants were more likely to engage in indirect hostile behavior (e.g., behavioral and character
putdowns of the other disputant), self-enhancement, and other persuasive arguments to
enhance their own position. “Though we cannot be sure from the data, it seems likely that
many of these statements were less than truthful . . . . That such statements could neverthe-
less have an impact on the mediator is suggested by the finding that mediators tend to
recommend solutions that favor the side that has been most vigorous in presenting his or
her position”). The use of caucus raises additional procedural justice and due process con-
cerns if it occurs in the context of “judicial mediation” or “med-arb;” if the mediator as-
sumes an adjudicative function, her decision-making may be affected by confidential
information she learned while in caucus—and there will not be the opportunity for the
veracity of such information to be tested. See Welsh, Magistrate Judges, supra note 37,
Tania Sourdin, Why Judges Should Not Meet Privately with Parties in Mediation but Should
Be Involved in Settlement Conference Work, 4 J. ARB. & MEDIATION 91 (2013-2014); Ellen
E. Deason, Beyond “Managerial Judges”: Appropriate Roles in Settlement, 78 Onio St. L.J
73. (2017).

151. See Welsh, Magistrate Judges, supra note 37, at 1035-1043, 1046-1060 (urging
feedback for federal magistrate judges who facilitate settlements, providing examples of
different means to provide feedback and opportunities for self-reflection, and providing a
sample feedback form); Welsh & Schneider, Thoughtful Integration of Mediation, supra
note 45, at 137-139 (describing courts’ systems for assuring the quality of mediation);
Welsh, et al., The Application of Procedural Justice Research to Judicial Actions and Tech-
niques in Settlement Sessions, supra note 37 (presenting and explaining a questionnaire
soliciting feedback from lawyers and parties regarding the procedural fairness and helpful-
ness of judicial facilitation of settlement); McAdoo & Welsh, Aiming for Institutionaliza-
tion, supra note 37, at 39-43 (recommendations for assuring effectiveness and quality of
court-connected dispute resolution programs and for resolving complaints about dispute
resolution processes); McAdoo & Welsh, Look Before You Leap, supra note 22, at 430;
Welsh, The Place of Mediation supra note 7, at 139-140 (expressing concerns regarding
many courts’ failure to monitor the quality of court-connected mediation programs).

152. For example, in the U.S. Postal Service’s REDRESS program, supervisors who
had participated in mediation reported that they had learned that it was important to lis-
ten, rather than immediately propose a solution or other response. See Jonathan F. Ander-
son & Lisa Bingham, Upstream Effects from Mediation of Workplace Disputes: Some
Preliminary Evidence from the USPS, 48 Las. L. J. 601, 607-08 (1997); Lisa B. Bingham,
Employment Dispute Resolution: The Case for Mediation, 22 ConFLICT REsoL. Q. 145, 158
(2004).

153. It appears that these sorts of behaviors are likely to be perceived as collaborative
and procedurally fair, are likely to increase trust, and are likely to result in the provision of
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ingly, recent research also indicates that when a mediator models
reflective listening (or trustworthy consideration), this can enhance par-
ties’ ability to do the same.'>* Other research, in the communications
context, has found that when meetings are characterized by a substantial
amount of checking for understanding of previous contributions, the inci-
dence of attacking or defensive behaviors is low.15> Meanwhile, people
participating in meetings characterized by substantial testing for under-
standing tend to judge these meetings as fair.1>¢

If the mediator has developed a trusting relationship with the parties
and demonstrates that she cares very much about accurately understand-
ing what each of the parties has to say, then it appears to be more likely
that the parties will care about ensuring that they understand each
other.’>”

D. ONLINE TECHNOLOGY TO INCREASE THE LIKELIHOOD AND
PropucTiviTy OF VoIicE, TRUSTWORTHY CONSIDERATION,
AND REAL, SUBSTANTIVE SELF-DETERMINATION

Some have also suggested that those who are hesitant to exercise voice
may be emboldened by the opportunity to participate in asynchronous
online mediation.’>® There certainly is plenty of research and personal
experience demonstrating that people’s online voice can be different
from their in-person voice. Research has indicated that lower-status indi-
viduals, for example, are more willing to participate in "lean media” like
email and that social influence bias is reduced.’> People can also take
their time in composing messages, discerning the meaning of the
messages they receive, and making decisions about how to respond. In-
deed, a person’s written facility with language under these circumstances
may be quite different from her verbal facility with language in an in-
person meeting.

more information—thus making it more likely that parties will capture the integrative po-
tential of a situation. See Welsh, The Reputational Advantages, supra note 58, at 119.

154. See Administrative Office of the Courts, supra note 131, at v—vi.

155. See NEIL RACKHAM, MODELS FOR EXPLAINING BEHAVIOR: INTERACTIVE SKILLS
PrROGRAM 56 (1995) (unpublished manuscript) (on file with author) (defining “testing un-
derstanding” as behavior that “explores understanding of previous contribution,” “ties
down and clarifies points which may be unclear or ambiguous,” and “check[s whether]
people are seeing things [in] the same way”); Nick Anderson, Meetings Bloody Meetings,
THE CrispiAN ADVANTAGE (Feb. 19, 2010), http:/thecrispianadvantage.com/meetings-
bloody-meetings/ [https://perma.cc/ESK4-7TEHL].

156. See NEiL RackHAM, MODELS FOR EXPLAINING BEHAVIOR: INTERACTIVE SKILLS
PrOGRAM 56 (1995) (unpublished manuscript) (on file with author); Nick Anderson, Meet-
ings Bloody Meetings, THE CRrispiAN ADVANTAGE (Feb. 19, 2010), http:/thecrispi-
anadvantage.com/meetings-bloody-meetings/ [https://perma.cc/E5SK4-7EHL)].

157. See supra note 131. But see Wissler, Representation in Mediation, supra note 35
(reporting that mediation participants were less likely to indicate that they understood
each other better when they were represented by lawyers; the reason is unclear).

158. See Bollen, Ittner & Euwema, supra note 73, at 631.

159. See Noam Ebner, Anita D. Bhappu, Jennifer Gerarda Brown, Kimberlee K. Ko-
vach & Andrea Kupfer Schneider, You've Got Agreement: Negoti@ting via Email, in RE-
THINKING NEGOTIATION TEACHING: INNOVATIONS FOR CONTEXT AND CULTURE 89, 96
(James R. Coben, Giuseppe DePalo & Christopher Honeyman eds., 2009).
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Some dispute resolution organizations actually facilitate an online pre-
mediation exchange of information between the parties by requesting
that parties respond online to a series of questions and then allowing the
parties to see each other’s answers. Thus, these online providers facilitate
a form of voice and trustworthy consideration.

Less dramatically, asynchronous online communication may play a
helpful role as a component part of in-person mediation. For example,
researchers have examined the effects of including an online intake pro-
cedure before face-to-face mediation (i.e., e-supported mediation) in the
context of the workplace, with presumed hierarchical differences between
supervisors and subordinates. The particular intake procedure that was
examined “encourage[d] both parties to reflect on the issue at hand, the
accompanying feelings, the underlying interests as well as potential solu-
tions.”160 According to the researchers, these online tools “provide[d]
parties with an opportunity to tell their side of the story via asynchoro-
nous typewritten messages (e-mails); [and] it help[ed] parties to get some
insight into the situation at hand, and their needs and interests as well as
the needs and interests of the other.”'%! The researchers found that in the
face-to-face mediations preceded by the online intake procedure, subor-
dinates did not differ from superiors in their satisfaction with the media-
tion outcome or the mediation process. This was in marked contrast to
face-to-face mediation that was not preceded by a preparatory online in-
take procedure, in which subordinates felt less satisfied with the media-
tion outcome and the mediation process.!? This research suggests that an
online intake procedure, with carefully-crafted questions, may be used to
achieve some of the same goals as pre-mediation caucusing, described
earlier.

In addition, online tools may help to ensure real, informed self-deter-
mination in mediation. There is research indicating that the widespread
use of smartphones (in contrast to computers) is bridging the digital di-
vide that has existed between men and women, between racial groups,
and between rich and poor.193 If this is so, then widespread online access
to information—such as that regarding legal rights and defenses, availa-
ble procedures, available dispute resolution providers, and outcomes in

160. Katalien Bollen & Martin Euwema, The Role of Hierarchy in Face-to-Face and E-
Supported Mediations: The Use of an Online Intake to Balance the Influence of Hierarchy, 6
NeGort. & ConrLicT MgmT. REs. 305, 307 (2013).

161. Id.

162. Id. at 312.

163. See Scumitz & RULE, THE NEw HANDSHAKE, supra note 96, at 19 (citing to data
from the Pew Research Center showing “smartphone usage has created new means for
accessing the internet, especially for minority groups and those with lower economic
means. For example, 10% of Americans do not have home broadband internet access, but
they do own a smartphone. Smartphones also virtually eliminate the digital divide among
races and ethnicities, with 80% of “White, Non-Hispanic,” 79% of “Black, Non-Hispanic,”
and 75% “Hispanic” having some internet access through home broadband or a
smartphone. Still, smartphones widen the digital divide between 18-29 year olds and those
who are over age 65 (increasing from a gap of 37 percentage points in home broadband
access to 49 percentage points when taking smartphones into account).”).
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comparable cases—may create the potential for both increased access to
justice and more informed self-determination. Legal service providers in
the United States already are experimenting with the provision of such
information to their clients and self-represented litigants using artificial
intelligence, online videos, online legal libraries, and many other tools.1%4

Online tools also may have an important post-mediation application.
For example, online publication of information regarding numbers of me-
diated cases, settlement rates, procedural fairness perceptions and even
aggregated substantive outcomes with status-based breakdowns, would
provide some degree of transparency and contribute to trust in the proce-
dural and substantive fairness of mediation and the avoidance of systemic
but under-the-radar discrimination.!6>

More generally, many are now advocating for online dispute resolution
(ODR) in order to increase access to justice by reducing costs and time to
disposition.'®® Thus, ODR may be in the process of becoming the “new”
mediation,!¢7 just as mediation has become the new arbitration'®® and
arbitration has become the new litigation.1¢® Like the processes that came
before it, however, ODR is very likely to need to embrace procedural
safeguards and transparency in order to assure people of both procedural
and substantive justice.!7?

164. The Legal Service Corporation’s annual Technology Initiative Grants Conference
provides an opportunity to explore all of these futuristic options. See also ETHAN KATsH &
OrNA RaBiNOVICH-EINY, DiGITAL JUSTICE: TECHNOLOGY AND THE INTERNET OF Dis-
pPUTEs 157-158 (2017).

165. See Nancy A. Welsh, Class Action Barring Mandatory Pre-Dispute Consumer Arbi-
tration Clauses: An Example of (and Opportunity for) Dispute System Design?, 13 U. St.
Tuomas L.J. 381, 430-431 (2017) (imagining an online dispute resolution process for busi-
ness-to-consumer disputes that provided consumers with access to information about their
rights and defenses, substantive and procedural safeguards, aggregated information regard-
ing consumers’ perceptions of fairness and substantive results, and impressive compliance
with results).

166. See Rebecca Love Kourlis, Natalie Anne Knowlton & Logan Cornett, A Court
Compass for Litigants (INSTITUTE FOR THE ADVANCEMENT OF THE AMERICAN LEGAL
SysteEwm, July 2016) (proposing use of technology and ODR for family disputes); ABA
CoMMISSION ON THE FUTURE ofF LEGAL SERVICES, REPORT ON THE FUTURE OF LEGAL
SERVICES IN THE UNITED STATES 6 (2016) (calling for the piloting and expansion of court-
annexed online dispute resolution systems); Scumitz & RULE, THE NEw HANDSHAKE,
supra note 96; Katsh & Rabinovich-Einy, Digital Justice, supra note 165, at 158-165; see
also Zena Zumeta, Profiles in ADR: Douglas Van Epps, Disp. REsoL. MAG., Spring 2017,
(foreseeing the use of ODR for small monetary disputes, but continued use of in-person
procedures like mediation for disputes involving relational or emotional issues).

167. Interestingly, Ethan Katsh and Orna Rabinovitch-Einy are referring to ODR as
the “new new courts.” See Orna Ravbinovich-Einy & Ethan Katsh, The New New Courts,
67 Am. U. L. Rev. 165 (2017).

168. See Jacqueline Nolan-Haley, Mediation: The “New Arbitration”, 17 HARv. NEGOT.
L. Rev. 61 (2012).

169. See Tom Stipanowich, supra note 23.

170. See Nancy A. Welsh, ODR: A Time for Celebration and the Embrace of Procedural
Safeguards, Conference Presentation at the 2016 International Forum for Online Dispute
Resolution, The Hague (May 2016) [hereinafter Welsh, Time for Celebration] (transcript
available at www.adrhub.com/profiles/blogs/procedural-justice-in-odr) [https://perma.cc/
8NNA-VETM] (calling for algorithmic audits and alternative forums for those who do not
have access to, or facility with, online options); see generally Noam Ebner & John
Zeleznikow, Fairness, Trust and Security in Online Dispute Resolution, 36 HAMLINE J. Pus.



760 SMU LAW REVIEW [Vol. 70

E. EMPOWERING MEDIATORS TO AvoID UNCONSCIONABLE
UNFAIRNESS OR COERCION

Ellen Waldman, Lola Akin Ojelabi, Jennifer Reynolds, and other
scholars increasingly express concern that even if mediation sessions pro-
vide for voice, trustworthy consideration, even-handed treatment, and re-
spect, they also have the potential to produce unconscionable outcomes.
Waldman and Ojelabi do not urge that mediators should therefore im-
pose their own solutions and definitions of fairness upon the disputants.
However, they do advocate for mediators’ ethical responsibility to assist
the “have-nots” and at least question outcomes that are so lopsided that
they appear unconscionable or patently unfair.l”! This is likely the most
controversial suggestion contained in this Article, but there is precedent
for imposing some ethical obligation upon mediators to avoid extreme
substantive unfairness in specified contexts.!’? It is also relatively easy to

L. & PoL’y 143 (2015); Noam Ebner & John Zeleznikow, No Sheriff in Town: Governance
for Online Dispute Resolution, 32 NeGoT. J. 297 (2016); Carrie Menkel-Meadow & Robert
Dingwall, Negotiating with Scripts and Playbooks: What To Do When Big Bad Companies
Won’t Negotiate, in THE NEGOTIATOR’S DESK REFERENCE (Christopher Honeyman & An-
drea Kupfer Schneider eds., 2d ed. forthcoming); Orna Rabinovich-Einy & Ethan Katsh,
Digital Justice: Reshaping Boundaries in an Online Dispute Resolution Environment, 1
InT’L J. ONLINE Disp. ResoL. 5, 28 (2014); Anjanette H. Raymond & Scott J. Shackelford,
Technology, Ethics, and Access to Justice: Should an Algorithm be Deciding Your Case?, 35
Mich. J. InT’L L. 485 (2014); Amy J. Schmitz, Secret Consumer Scores and Segmentations:
Separating “Haves” from “Have-Nots,” 2014 MicH. St. L. REv. 1411(2014); Suzanne Van
Arsdale, User Protections in Online Dispute Resolution, 21 Harv. NEcort. L. REv. 107,
128-29 (2015); Scamrrz & RuLE, THE NEw HANDSHAKE, supra note 96 (noting: “[O]ur
enthusiasm for building these new dispute resolution mechanisms should not overshadow
our focus on principles of justice and ethical judgment. Those concerns must remain para-
mount. Indeed, justice and fairness must be at the core of not only the design phase of THE
New HANDSHAKE, but also the ongoing evolution of these systems.”).

171. See Ellen Waldman & Lola Akin Ojelabi, Mediators and Substantive Justice: A
View from Rawls’ Original Position, 30 Ouio St. J. on Disp. ResoL. 391, 420-30 (2016)
(using Rawls’ “veil of ignorance” as well as ethical codes that permit mediators to with-
draw due to concerns regarding unconscionability).

172. In some settings, for example, mediators are obligated to avoid unconscionable
settlements. See Wissler, Representation in Mediation, supra note 35, at 435 (citing MODEL
STANDARDS OF CONDUCT FOR MEDIATORS, §§ [.A, II, V.A. (AM. ARB. ASS'N ET AL.
2005); ABA MODEL STANDARDS OF PRACTICE FOR FAMILY AND DIVORCE MEDIATION
§8 I, IV (2001) [hereinafter ABA MobDEL DIVORCE MEDIATION STANDARDS]|; MODEL
RULE FOR THE LAWYER As THIRD-PARTY NEUTRAL 1. 45.3, 45.6 & cmts. (CPR-GE-
ORGETOWN CoMM'N ON ETHIcS AND STANDARDS IN ADR); NAT'L STANDARDS FOR
CouRT-CONNECTED MEDIATION PROGRAMS §§ 8.1.f, 11.1 & cmts. (CTr. FOR DisPUTE
SETTMENT, INST. FOR JuDICIAL ADMIN); Jacqueline M. Nolan-Haley, Informed Consent in
Mediation: A Guiding Principle for Truly Educated Decisionmaking, 74 NOTRE DAME L.
REv. 775, 787 (1999); Leonard Riskin, Toward New Standards for the Neutral Lawyer in
Mediation, 26 Ariz. L. Rev. 329, 349, 354 (1984); Welsh, The Thinning Vision, supra note
4, at 15, 78-84); see also ABA MobDEL DIvORCE MEDIATION STANDARDS, §§ X1, 254 (“A
family mediator shall suspend or terminate the mediation process when . . . the participants
are about to enter into an agreement that the mediator reasonably believes to be uncon-
scionable.”); Robert A. Baruch Bush, The Dilemmas of Mediation Practice: A Study of
Ethical Dilemmas and Policy Implications 13-19 (1992); John Lande, How Will Lawyering
and Mediation Transform Each Other?, 24 FLA. St. U. L. Rev. 839, 878 (1997); Craig A.
McEwen et al., Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring
Fairness in Divorce Mediation, 79 MInN. L. Rev. 1317, 1332-33, 1397-98, 1405-06 (1995);
Nolan-Haley, supra, at 811, 836; Pincock & Hedeen, supra, note 85, at 444-47 (discussing



2017] Do You Believe in Magic? 761

understand how such an obligation would make it more likely that
marginalized parties would perceive the mediation process as offering at
least minimal assurance that they and their claims will be treated in an
even-handed and dignified manner.

VI. CONCLUSION

This Article began by recounting the dreams and noble intentions that
inspired many of those who advocated for the institutionalization of me-
diation. Of course, powerful dissenting voices arose at the time. Richard
Delgado was chief among them,!”3 and he continues to raise legitimate
concerns that must be addressed. Indeed, this Article has examined the
ways in which mediation has fallen short of achieving aspirational self-
determination and how and why inequality can undermine the ability of
mediation to assure a procedurally just process. Much of the research re-
viewed here is consistent with the social science research that Professor
Delgado and his co-authors invoked as the basis for their concerns re-
garding mediation. Thus, mediation has fallen prey to the same social and
economic problems that have afflicted (and continue to afflict) civil and
criminal litigation, administrative adjudication, and arbitration.!74

This Article, though, is for those who have valued and continue to
value mediation for its potential to offer self-determination and procedu-
ral justice—its potential for a certain sort of magic—even while admitting
its shortcomings and acknowledging the need for reform. The research
described here, particularly regarding procedural justice, reveals that we
can and should take steps to increase the likelihood and productivity of
all participants’ voice, trustworthy consideration and real, substantive
self-determination by: increasing the inclusivity of our pool of mediators;
training all mediators to acknowledge and address implicit bias; training
mediators to engage in pre-mediation caucusing that focuses on develop-
ing trust; institutionalizing systems for feedback and quality assurance;
training mediators to model reflective listening; adopting online technol-
ogy that provides parties with the information they need to engage in
informed decision-making and the opportunity for self-analysis and self-
reflection; and perhaps even identifying additional areas of mediation
practice in which marginalized parties’ safety requires mediators to take
affirmative steps to avoid unconscionable unfairness or coercion.

theoretical developments regarding bullying, the related concepts of harassment and dis-
crimination, and the potential responsiveness of restorative justice).

173. See Richard Delgado et al., Fairness and Formality: Minimizing the Risk of
Prejudice in Alternative Dispute Resolution, 1985 Wis. L. Rev. 1359 (1985).

174. See Michael Mofitt, Three Things To Be Against (“Settlement” Not Included), 78
ForpHAM L. REv. 1203, 1245 (2009) (“We should celebrate the beauty in each process’s
internal narrative of justice, of truth, of efficiency, of predictability, and even of moral-
ity. . . . Both settlement and litigation fail on each of these measures with some reliability
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It turns out that achieving the illusion of magic demands commitment
from us, and quite a lot of work. But it is work that can and should be
done.
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ABSTRACT

“DOG-WHISTLE” RHETORIC: PEDAGOGY AND THE CODED LANGUAGE
OF MODERN AMERICAN POLITICS

Stephen Whitley, PhD
Texas A&M University-Commerce 2014

Advisor: Tabetha Adkins, PhD

“’Dog-Whistle’ Rhetoric: Pedagogy and Coded Language in Modern American
Politics,” is a historical examination of the role of divisive political rhetoric in modern
American politics. This dissertation focuses specifically on the speeches of
transformative politicians over the past fifty years, including Richard Nixon, Ronald
Reagan, Bill Clinton, Hillary Clinton, Sarah Palin and Mitt Romney. This research
assigns codes based on four categories, Religion/Values, Race, Class/Economics, and
Freedom/Patriotism and examines the coded language used in political rhetoric that seeks
to mask a divisive political agenda. This dissertation offers first-year writing teachers a
framework through which to teach their students about coded political language through
the lens of Critical Pedagogy, in aid of encouraging students to be more actively engaged
in the political and economic life around them. This dissertation may be expanded into a
book that traces the use of coded political language during the last three presidential

elections and how coded political language is used in non-election years to support policy



initiatives, and the varying degrees in which this type of language is successful. I also

intend to mine chapters of my dissertation to use as individual journal articles.
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Chapter 1
INTRODUCTION

This dissertation is an examination of the use of coded political rhetoric,
also known as “dog-whistle” rhetoric, in American political discourse over the last
fifty years. The traditional definition of dog-whistle politics is William Safire’s
definition in his book Safire’s Political Dictionary that defines it as “the use of
messages embedded in speeches that seem innocent to a general audience but
resonate with a specific public attuned to receive them” (190). The political dog
whistle is both a vehicle for alienation and affiliation. Politicians use the dog
whistle in order to cause voters who hold their questionable beliefs to recognize
the politician is “one of them” while not alienating the remainder of the population
that might find those views uncomfortable. The political landscape of the post
Civil Rights era rendered unacceptable the overtly racist rhetoric that had been
tolerated to a certain degree before that time. The changes brought about by Civil
Rights movement forced politicians who sought to speak to groups of voters who
still held latent racist or sexist views to code their racist or misogynistic language
in order not to alienate larger groups of voters who might find these positions
detestable. However, I argue that the political dog-whistle has morphed and has
been deployed in other situations in addition to race. Whatever reasons a politician

uses a dog-whistle, its use complicates the relationship between voter and



politician and prevents the voter from making an informed decision about who
they are voting for. The relationship between a voter and a politician is one of
trust, and when that trust is broken through the use of misleading rhetoric, voters
are harmed and the democratic process is damaged.

In my research, I examine speeches by transformative political figures from
the past fifty years, including Richard Nixon, Ronald Reagan, Bill Clinton, Hillary
Clinton, Mitt Romney and Sarah Palin. Each of these politicians used coded
political rhetoric for different purposes and to varying degrees of effectiveness. |
ground this research in discourse analysis and critical pedagogy. I then examine
how my own biases inform this research and how I plan to acknowledge those
biases. I will then provide a summary of the chapters that follow.

Background

The problem of race and the question of the African-American’s role in
America has been a subject of political debate since the republic’s inception.
Thomas Jefferson in his “Notes on Virginia” writes, “I advance it, therefore, as a
suspicion only, that the blacks, whether originally a distinct race, or made distinct
by time and circumstances, are inferior to the whites in the endowments both of
body and mind” (Bizzell 185). Jefferson removed wording from the Declaration of
Independence that would have charged King George III with inciting the slaves in
the colonies to rise up against their masters even as the king had supported the
slave trade (Bizzell 184). The issue of slavery led to the Three-Fifths Compromise,

which allowed Southern States to use slaves in their population count, but they



could only count a slave as 3/5ths of a man, and the Missouri Compromise which
prohibited slavery in the western territories of the Louisiana Purchase and north of
the 36 degree 30’ line, and of course, eventually the U.S. Civil War (Finkleman
407). Race, politics, and economy have been intertwined throughout the history of
our nation and continue to inform the political rhetoric we engage in today. In his
book Democracy in America, Alexis de Tocqueville described the American
democratic experiment as the “working out of liberal democratic beliefs” in a
country founded on egalitarian ideas (Smith 549). Yet, interwoven into this fabric
of democracy is the fraught relationship between the black and white races that de
Tocqueville observed; a relationship he predicted would define the country for
years to come. De Tocqueville writes:

These two races are fastened to each other without intermingling;

and they are alike unable to separate entirely or to combine. The

most formidable of all the ills that threaten the future of the Union

arises from the presence of a black population upon its territory; and

in contemplating the cause of the present embarrassments, or the

future dangers of the United States, the observer is invariably led to

this as a primary fact. (de Tocqueville, Book 1, Chapter 18)
In the 1960s, one hundred twenty years after de Tocqueville’s observations and
one hundred years after the Civil War, the question of the African American’s
place in society was still unsettled. African Americans still did not enjoy all the

rights, especially the right to vote, that white Americans did. For the purposes of



this research, I define race as the cultural, ethnic, genetic, and social affiliations a
person is born with. I specifically see race in relation to dog-whistle rhetoric as
the dominant population employing this strategy against a minority population,
either African-Americans, Hispanics, or other racial groups that represent the
“other;” something other than white. When a politician is accused of engaging in
dog-whistle rhetoric, they often counter with the accusation that the accuser is
playing the “race card,” or is accusing the speaker of engaging in racist behavior
when little or no evidence of racism exists.

One political response to the passage of these Civil Rights laws was the
development of the Southern Strategy by 1964 Republican Presidential nominee
Barry Goldwater, and 1968 nominee Richard Nixon, which resulted in the
Republican political takeover of the South in the 1970s and 1980s. While
Goldwater lost in one of the largest landslides in U.S. history, in 1968, Richard
Nixon won the presidency by trading on Southern disdain for civil rights
legislation. During the 1968 campaign, according to lan Haney-Lopez in his book
Dog-whistle Politics, “Late in the campaign, Nixon opted to publicly tack right on
race” by making a private deal with South Carolina senator Strom Thurmond,
promising to “restrict federal enforcement of school desegregation in the South”
(Haney-Lopez 23). Coded political rhetoric was developed to lure Southern
Democrats to the Republican Party using words like as “states’ rights,” but Nixon

also spoke to Northern voters using words like “bussing” and “law and order,”



thus proving that the Southern Strategy worked in areas other than the South
(Haney-Lopez 24).

Nixon was not the only conservative politician to use coded language.
Some scholars and political observers say Ronald Reagan was known for using
coded language in order to engage in race baiting. When running for the
Republican presidential nomination in 1976, Reagan told a story about a woman
who lived on the south side of Chicago, collected welfare using several different
names and drove a Cadillac—a story that was later found to be completely false
(Krugman). When voicing his opposition to the food stamp program during the
same campaign, Reagan would often talk “about how upset workers must be to see
an able-bodied man using food stamps at the grocery store. In the South—but not
in the North—the food-stamp user became a ‘strapping young buck’ buying T-
'Republican nomination for president in 1980, went to Philadelphia, Mississippi
and delivered a speech where he called for a return to “states’ rights” and
promised to return power to the states that Congress had taken. Many saw this
speech as an extension of the Southern Strategy. Haney-Lopez writes, “Reagan’s
race-baiting continued when he moved to national politics. Voters heard Reagan’s
dog-whistle” (58-59).

In 1988, during Vice-President George H.W. Bush’s campaign for
president, a Republican political action committee aired what became known as
the “Willie Horton Ad.” The ad, which featured a photo of the African American

convicted murderer Willie Horton and blasted Massachusetts Governor Michael



Dukakis for allowing a weekend furlough program during which Horton raped and
killed a woman (Baltimore Sun). Despite accusations by Dukakis and Vice
Presidential candidate Lloyd Bentsen that the ad was racist, it was a narrative of
the campaign that the Dukakis campaign was unable to overcome despite airing
their own ad that featured “heroin dealer, Angel Medrano, who escaped from a
Federal treatment program in Arizona and raped and murdered the mother of two”
(Dowd). According to Maureen Dowd’s article in the New York Times on the
back and forth charges of racism between the two campaigns, Bush asked, “’What
about their ad about the halfway house?’ Mr. Bush asked. ‘Is that racism against
Hispanics? That’s what I think’” (Dowd). Bush’s advertising strategist, Lee
Atwater, joked that their only question in bringing up Willie Horton was whether
to show him with or without a knife in his hand (Dowd). According to Haney-
Lopez, “the young Atwater held Richard Nixon as a personal hero, even
describing Nixon’s Southern strategy as ‘a blue print for everything I’ve done’”
(57). Haney-Lopez writes, “In all (Atwater’s) capacities, he drew on the quick
sketch of dog-whistle politics he had offered in 1981 (57). Haney-Lopez
continues, “No campaign ever turns on one issue, but no one—no one—who
followed the 1988 campaign believes George Bush had any more devastating ally
than the homicidal black rapist Willie Horton” (106-7). Dog-whistle rhetoric may
have existed prior to 1988, but Lee Atwater, who died in 1991, took its use to a
whole new level, and in so doing I argue poisoned political discourse to the extent

that it has never recovered.



In post-Atwater presidential politics, Bill Clinton and George W. Bush both
used coded political rhetoric, but in very different ways from before. Haney-Lopez
argues that while “Clinton hoped to refocus the attention of racially resentful
whites onto the economy” in 1992, Clinton, too, engaged in racial pandering
(108). Bill Clinton attempted to get working class whites, voters also known as
Nixon’s Silent Majority and Reagan Democrats, to stop voting against their
financial and political interests and to join him in becoming ‘“New Democrats”
(Haney-Lopez 108). A “New Democrat” was one who was “resistant to black
concerns, tough on crime, and hostile to welfare’ and was crafted in part to appeal
to Southern white voters who had left the Democratic Party (Haney-Lopez 108).
Despite the fact that Clinton is often referred to as the first black President, during
the 1992 campaign he felt as though he needed to slightly distance himself from
African Americans and the traditionally liberal wing of the Democratic Party. To
do this, Clinton disassociated himself from the African American politician
Republicans most often used to pillory Democratic candidates, Jesse Jackson.
During an event hosted by Jackson, “Clinton used the event to upbraid a young rap
artist, Sister Souljah, for heated comments about the recent riots in Los Angeles as
well as racially offensive lyrics” (Haney-Lopez 109). Clinton’s intended audience
was not the African Americans in the room, but rather “the white voters whom
Clinton hoped would see him “standing up” to blacks by pushing away rather than
embracing the Reverend” (Haney-Lopez 109). Kenneth O’Reilly in his book

Nixon’s Piano: Presidents and Racial Politics from Washington to Clinton, writes,



“What Clinton got out of the Sista Souljah [sic] affair were votes, particularly the
votes of the so-called Reagan Democrats like the North Philadelphia electrician
who said ‘the day he told off that fucking Jackson is the day he got my vote’”
(410).
Statement of the Problem

In the first part of Chapter 1, I have outlined the history of coded political
rhetoric in American politics. From the earliest discussions about how the new
nation would be formed, the issue of slavery, the problem of race and the
compromises by politicians surrounding those issues created only stop-gap
solutions and led to the Civil War. While politicians used coded political language
to varying degrees of effectiveness throughout the latter part of the twentieth
century, the use of coded language has seemed to explode during the last two
presidential elections.

In his book Safire’s Political Dictionary, William Safire defines dog-
whistle politics as “the use of messages embedded in speeches that seem innocent
to a general audience but resonate with a specific public attuned to receive them”
(190). The term became widely used in Australia in the mid 1990s and was
attributed largely to the politics of conservative Prime Minister John Howard, yet
the phenomenon has existed for years. In Australia, Howard’s campaigns for

29 ¢¢

Prime Minister used phrases like “un-Australian,” “mainstream,” and “illegal” to
describe immigrant populations who were unpopular at the time; yet the Howard

administration when elected denied having used racist language to describe



immigrant groups. The Howard administration engaged in the type of plausible
deniability that often follows the use of dog-whistle political rhetoric, stating that
because there were no overtly racist comments, they could not be accused of
racism (Safire 190).

On September 17, 2012, Mother Jones and the Huffington Post released a
video tape of Republican presidential candidate Mitt Romney speaking to a group
of wealthy donors at a fund raiser in May. Romney’s remarks, that 47% of
Americans would vote for President Obama in the general election because they
are dependent on government support and are not willing to take personal
responsibility for their own lives, while not the only reason Romney lost the
general election in November, was seen as a major blunder for the Romney
campaign. Because Romney’s remarks fit closely with the narrative the Obama
campaign had been promoting all summer, that Romney was out of touch with the
average working American and would only work to help the wealthy portion of
society if he were elected president. Congressman and 2012 Republican vice-
presidential candidate Paul Ryan continues to describe America as consisting of
“the makers and the takers” with the assumption being that the “makers” are
rugged individuals who through sheer determination and hard work have created
wealth that the “takers” want “redistributed” to them.

These examples of coded rhetoric with their thinly veiled racial overtones
are only part of a larger narrative about society that the nation has engaged in over

the past forty or fifty years since Civil Rights and the resultant Southern Strategy.
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This type of overly simplistic rhetoric masks deeper divides in the nation and is
used by politicians of the two major political parties in the U.S., corporations and
news media to encourage economic and racial divisions. The goal of divisive
political rhetoric is about more than winning elections. This type of rhetoric is
used to alienate those people who do not support a particular cause and to speak to
those who do. This type of political rhetoric can also be seen as a form of
oppression. The racism that is exemplified by dog-whistle rhetoric is a way for
politicians to make sure that they continue to have the ability to exert power.
Growth of minority populations and the power that represents, changes in the way
economic systems work which call for tax fairness and support a humanitarian
safety net and laws that protect the voting rights of minorities, promote racial
equality, and end gender discrimination are all threats to the power that is neo-
liberalism. Yet this phenomenon is part of a larger narrative about society that the
nation has engaged in over the past forty or fifty years.

Republican political strategist Lee Atwater, in an interview in 1981 with
Alexander Lamis, described the Southern Strategy and dog-whistle politics this
way:

You start out in 1954 saying “Nigger, nigger, nigger.” By 1968,

you can’t say “nigger”—that hurts you. Backfires. So you say stuff

like forced busing, states’ rights and all that stuff. You’re getting so

abstract now (that) you’re talking about cutting taxes, and all these

things you’re talking about are totally economic things and a
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byproduct of them is (that) blacks get hurt worse than whites. And

subconsciously maybe that is part of it. ’m not saying that. But I’'m

saying that if it is getting that abstract, and that coded, that we are

doing away with the racial problem one way or the other. You

follow me—because obviously sitting around saying, “we want to

cut this,” 1s much more abstract than even the busing thing, and a

hell of a lot more abstract than “Nigger, nigger.” (Lamis)
Lamis printed the quote his book The Two Party South without revealing
Atwater’s name; however, in a later book, Lamis revealed Atwater was the origin
of the quote. Racism can come in the form of policy initiatives or laws that
disproportionately affect people of color. When attempting to decide if a
politician is racist, one must look not only at their rhetoric but also at the policies
they support. Sometimes the two dovetail; one example is when Paul Ryan in his
poverty tour remarked that “inner city men” did not understand the culture of
work, and given the way Ryan has voted in the past, specifically votes not to
extend unemployment benefits or to slash food stamp funding. Sometimes policy
and rhetoric are more complicated, as in the case of Bill Clinton who had his Sister
Souljah moment and voted for welfare reform, but also held widespread political
support from African American voters.

According to Safire, “(t)he political dog-whistle may have derived from the
term’s use by pollsters. Richard Morin, director of polling for The Washington

Post, observed in a 1988 article that ‘subtle changes in question-wording
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sometimes produce remarkably different results...’”” (190). Pollsters who engage
in push polling often utilize this type of rhetoric to elicit the responses they are
seeking. While pollsters often serve the needs and the agendas of the politicians
they work for, it is the use of dog-whistle political rhetoric that is most destructive.
The use of this type of coded rhetoric masks the true agenda of a candidate and
does not provide voters with a clear idea of whom they are voting for. When
politicians says they support “states’ rights,” which is often coded language for
anti-Affirmative Action policies, they are often engaging in the subtle racism that
is exemplified by dog-whistle rhetoric. It is a way for politicians to be re-elected
by voters who share their views and to further ensure that they continue to have
the ability to exert power without making their true agenda known to those voters
who might find it unacceptable.

This type of political rhetoric is often used to describe racial or economic
groups in negative ways by politicians who seek to hold office in order to
dismantle institutions and policies set up to improve the lives of those
marginalized groups. Ian Haney Haney-Lopez argues that the use of dog-whistle
politics “succeeded in winning white votes; more direly, it also worked to turn
whites against liberal government. New Deal opponents had long repeated a tired
mantra: the undeserving poor abuse government help, robbing hardworking
taxpayers” (6). By conflating race and class, politicians are able to convince voters
that lack of upward mobility or their stagnant incomes are the result of race rather

than economics. Freire writes, “Class conflict is another concept which upsets the
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oppressors, since they do not wish to consider themselves an oppressive
class...””(124). Coded political rhetoric masks the underlying agenda of
politicians who wish to divide people into opposing groups who, in actuality, have
more in common with each other than they would like to admit. The working-class
African-American in Detroit is beleaguered by the same economic pressures as the
working class white person in Commerce, Texas. When voters are divided, they
are unable to make informed choices about a candidate’s true agenda; therefore,
the democratic process is sullied.

The very fact that we are able to recognize dog-whistle political rhetoric
and comment on it means that it is not entirely hidden. Goodwin and Saward
write, “The fact that the practice is noticed, that it is has acquired a name and a
bad press, suggests that the message is not literally inaudible to others beyond its
intended target” (471). Yet it is still hidden enough that its appeals “remain
inaudible to most, instead resonating with their unconscious racial anxieties and
eliciting support only so long as they remain hidden” (Haney-Lopez 178). Tali
Mendelberg’s study of the Willie Horton ad examined the response to the ad in
addition to the ad itself. According to Haney-Lopez, “Mendelberg found that
support for Bush rose precipitously during the early phase of the Horton
campaign, and then plummeted sharply once Jackson shoved race to the surface”
(177). Thus, keeping these messages hidden is “important to (its) ability to achieve
the intended result of mobilizing whites’ racial fears, stereotypes and resentments”

(Haney-Lopez 177).
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Purpose of Study
One would assume there are two types of political rhetoric, the type that is
public that can contain “dog-whistle” rhetoric, and private political rhetoric that
politicians use when speaking to private audiences. This dissertation will argue
that dog-whistle rhetoric has become so embedded in the collective American
psyche that even in small group private political meetings, a politician will speak
in coded language. We seldom get to see or hear the private political rhetoric a
politician engages in. In an event very similar to Romney’s 47% remarks, as a
presidential candidate in 2008, President Obama told a private group of wealthy
donors in San Francisco that people in Pennsylvania who supported John McCain
and the Republican party were doing so because “they get bitter, they cling to guns
or religion or antipathy to people who aren't like them or anti-immigrant sentiment
or anti-trade sentiment as a way to explain their frustrations.” Many saw these
remarks as an outright attack on working class and rural values (Smith, Ben).
Presidential campaigns produce great political rhetoric to analyze. This
dissertation also argues that Democrats and Republicans tend to utilize dog-
whistle rhetoric toward different ends. Finally, this dissertation also provides a
framework for teaching first-year writing students about dog-whistle rhetoric.
Research Questions
Using examples of speeches by politicians including Mitt Romney, Sarah Palin

and Hillary Clinton, and to a lesser extent the presidential campaign
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advertisements of Richard Nixon, Jimmy Carter, Ronald Reagan and George H.W.
Bush, this dissertation will address the following research questions:
1. How has coded political rhetoric been used since the 1968 U.S. Presidential
election through today?
2. How have Richard Nixon, Ronald Reagan, Bill Clinton, Hillary Clinton,
Sarah Palin, Mitt Romney used coded language in their speeches?
3. How is coded political rhetoric used differently by Republicans and
Democrats?
4. How can first-year writing teachers teach students to recognize and react to
coded political rhetoric?
Methodology
In order to answer these research questions, I will focus on the political
rhetoric and the context in which this rhetoric was used in the following:
1. Richard Nixon’s 1968 Republican Presidential nomination
acceptance speech and his call for a return to “law and order”
2. Ronald Reagan’s 1980 speech in Philadelphia, Mississippi in which
he voiced his support for “states’ rights”
3. Bill Clinton’s response to rap artist Sister Souljah during a speech at
a meeting hosted by Jessie Jackson
4. Hillary Clinton’s March 19, 2008 speech in Michigan in which she

said no matter what one’s color or religion, their vote counts
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Abstract
For many health conditions, African Americans bear a disproportionate burden of
disease, injury, death, and disability compared to European Americans. African
Americans also use health services less frequently than do European Americans and this
underuse of services contributes to health disparities in the United States. Studies have
shown that some disparities are present not as a result of poor access to care, but, to a
certain extent, as a result of the experiences patients have at their doctors’ offices. It is,
therefore, essential to understand African American patients’ perspectives and
experiences with healthcare providers. Past studies have shown that four barriers affect
the quality of patient-provider relationships for African Americans: perceived
discrimination, medical mistrust, race discordance, and poor communication. The studies,
however, have not looked at how these barriers manifest when African Americans speak
about their perspectives and experiences with health care providers. This project was a
secondary data analysis of qualitative data provided by adult African American
community members from Portland, Oregon with diabetes or hypertension or both, each
of whom participated in one of 10 focus groups. The focus groups were conducted as part
of a study that applied community based participatory research (CBPR) principles to
understand patients’ experiences with their doctors. Using a deductive approach, this
analysis enhanced the understanding of how the barriers play a role in patient-provider
relationships. Further, the analysis showed how the barriers are interrelated. In learning
African American patients’ experiences and perspectives on these four key barriers, the
investigator proposes recommendations for healthcare providers as to how they can best

deliver quality care for African Americans.
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AFRICAN AMERICANS’ EXPERIENCES WITH PHYSICIANS 1
Introduction

Racial and ethnic health disparities create persistent problems for African
Americans in the United States (CDC, 2011). For example, in 2003, the difference in life
expectancy at birth between African Americans and European Americans remained
substantial at 6.3 years for men and 4.5 years for women (Harper et al., 2007). African
Americans continue to show higher prevalence than the majority population for diabetes,
hypertension, and cardiovascular disease (Office of Minority Health, 2009). Although
African Americans have higher morbidity and mortality rates, they are less likely to use
healthcare. Even when they do use healthcare services, they are less likely to adhere to
medication or utilize the same healthcare service again than European Americans (Diala
et al., 2000; Traylor et al., 2010).

Underutilization of health services is an important factor that contributes to the
existing health disparities (Hass et al., 2004; Weinick & Krauss, 2000). Although service
use is affected by many factors such as socioeconomic status, access to care, and health
insurance coverage, an important key element to the utilization and continuity of health
services is the quality of care itself for ethnic minorities (Zastowny, Roghmann, &
Cafferata, 1998). African Americans have been shown to receive lower quality of care
than their European American counterparts (Mayr et al., 2010; Bach et al., 2004). For
example, obese African American patients are less likely to receive counseling about diet
and exercise than their European American counterparts (Bleich, Simon, & Cooper,
2011). Further, African Americans are less likely to receive many types of medical
services and procedures (Egede & Bosworth, 2008). For example, African American

women are more likely to die from breast cancer than any other ethnic group (American
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Cancer Society, 2009). However, African American women are less likely than European
American women to have breast cancer diagnosed from a mammogram (18% versus
31%) or clinical breast exam (8% versus 21%; Elmore et al., 2005). Many of these
problems with quality of care can be explained by the barriers found in the relationship
between the minority patient and his or her physician (Scheppers et al., 2006). As Ashton
et al. (2003) suggest some disparities appear after the patient gets to the doctor’s office.

The patient-provider relationship is an important factor affecting quality care for
patients (Meredith et al., 2001; Saha et al., 2003). There is evidence that African
Americans have poor relationships with their healthcare providers. African Americans,
for example, report less satisfaction with the quality of care and are more likely to report
communication problems with physicians than are European Americans (Collins et al.,
2002). African Americans are shown to be less active in patient-physician partnerships
(Cooper et al., 2006) and report lower quality interactions with their physicians (Cooper-
Patrick et al., 1999).

Why do African Americans report unfavorable views toward health care services?
Prior research suggests four reasons: perceived discrimination (Casagrande et al., 2007),
medical mistrust (Benkert et al., 2006), race discordance (Saha et al., 1999; LaVeist &
Nuru-Jeter, 2002), and poor communication (Rim et al., 2007) between patient and
provider. However, no studies have yet examined these four barriers together and how
they might be interrelated to one another. Further examination of these four factors can
help researchers understand how they affect the patients’ healthcare experiences. African
American patients’ reports of their past experiences with, and perceptions of, healthcare

institutions and healthcare providers may yield valuable insight into these four factors.
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In this study, | explored whether, and in what ways, these four factors appeared in
the focus group discussions of African American men and women. Prior studies have
shown that these barriers negatively affect patient-provider relationships, but few have
captured how patients actually speak about these barriers. By using a deductive (top-
down) approach in this study, moving from a priori concepts to exploration of those
concepts in the discussion narratives, | have been able to explicate each of these concepts
in patients' own words, and to demonstrate the intersectionality that exists among these
concepts.

To fully understand the four concepts, it is important to first understand how
African American, as an ethnicity, is defined in this study. Ethnicity is defined in terms of
the commonality of culture and tradition that a group of individuals share in a social
context. Markus (2008) draws from the literature on social identity to offer a more
comprehensive definition:

Ethnicity is a dynamic set of historically derived and institutionalized

ideas and practices that (1) allows people to identify or to be identified

with groupings of people on the basis of presumed (and usually claimed)

commonalities including language, history, nation or region of origin,

customs, ways of being, religion, names, physical appearance, and/or

genealogy or ancestry; (2) can be a source of meaning, action, and

identity; and (3) confers a sense of belonging, pride, and motivation. (p.
654)

At a conceptual level, the often muddled uses of race, ethnicity and culture in the social
sciences echo the uses of the terms sex and gender. Although, at first, these may seem to
be different matters they bear conceptual parallels. For example, feminist scholarship on
sex and gender argues that gender serves as both a subject variable — an enduring

characteristic of a person or persons — and a stimulus variable — a perceived characteristic
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which is mainly of interest because of the responses of others who respond to that
characteristic (Shields & Dicicco, 2011). The difficulty of the concept race is its misuse
as a supposed subject variable. The difficulty of the concept culture is its nature as a
subject variable, when the phenomena of interest require a construct which is in part
subject variable and in part stimulus variable. Therefore in this study, have examined the
experiences and perspectives of individuals who hold in common a self-identified
African American ethnicity. I did not explore cultural or other forms of diversity such as
socioeconomic status within the African American group. Rather | construed the social
category African Americans as a group of people with commonalities including language,
history, customs, and ancestry. | treated ethnicity as a construct which is simultaneously a
subject variable and a stimulus variable.

Studies have shown that race and ethnicity shape psychological experience
(Cuddy, Fiske, & Glick, 2007; Plaut & Markus, 2005, Markus, 2008). Further, ethnic and
racial identities have been shown to be important predictor of attitudes and behaviors
(Ramirez-Valles, Zimmerman & Newcomb, 1998; Kaplan et al., 2004). Many of these
behaviors and attitudes are shaped by how the “other” sees the members of a given group
-- their status, in other words, as stimuli or attitudinal targets. Simplified conceptions of a
particular social group, held by others who are not in that group, can have negative
effects on target group members (Steele & Aronson, 1995). Stereotypes are beliefs, and
prejudice is an attitude; however, stereotyping can provide cognitive content which
facilitates or perpetrates prejudice and discrimination (Link & Phelan, 2001;
Sekaquaptewa & Thompson, 2003). Such prejudice and discrimination do not always

have to be overt to affect the attitudes and behaviors of target group members. As Steele
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and Aronson (1995) have compellingly demonstrated, the experience of anxiety or
concern in a situation wherein individuals have the potential to confirm a negative
stereotype about their social group can affect individuals’ performance. This is
particularly pertinent when the target individual believes he or she is being mistreated
based on the negative stereotype.

Such beliefs, particularly in the healthcare system, are likely to have multiple
causes, including experiences of discrimination and disrespectful treatment, and
including more subtle perceptions of being perceived stereotypically by healthcare
professionals (Blanchard & Lurie, 2004; Van Houtven et al., 2005). Studies have shown
that healthcare providers hold conscious and unconscious negative stereotypes of
minority patients, tending to view them as less educated and less likely to be adherent
than their European American counterparts (van Ryn & Burke, 2000).

How does the subjective experience of discrimination affect the health of target
persons? The model by Pascoe and Richman (2009), shown in Figure 1, is based on their
meta-analysis of research on discrimination and health. This model illustrates three
pathways through which perceived discriminatory experiences may affect mental and
physical health. First, perceptions of discrimination could have a direct effect on health
(path a); for example, perceived discrimination has been shown to be associated with
psychological distress (Williams et al., 2008), depression symptoms (Bogart et al., 2011),
and overall poor mental and physical health (Penner et al., 2009). As a second possibility,
the relationship can be partially mediated through stress responses to a discriminatory
event (paths b and c). For example, routine discrimination can become a chronic stressor

that may erode an individual’s protective resources and thereby increase vulnerability to
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physical illness (Gee, Spencer, Chen, & Takeuchi, 2007). Pascoe and Richman (2009)
argued that if an individual perceives discrimination on a regular basis, stress responses
are activated more often, potentially leading to a frequently negative emotional state.
Third, a mediating mechanism, tested by Pascoe and Richman in their meta-analysis, the
role of health risk behaviors (path d) emerge as possible coping mechanisms when
discrimination is experienced. For example, an African American who believes she has
received unfair treatment by a physician may be less likely to adhere to the physician’s
recommended treatment plan or to return for follow-up visits. As represented by path e,
these consequences can in turn have detrimental effects on psychological and physical

health.

Heightened
tress Response/

Mental
and
Physical
Health

Perceived
Discrimination

Health
Behaviors

Social Support
Stigma Identification
Coping Style

Figure 1. Pathways by which perceived discrimination influences health outcomes
(Pascoe & Richman, 2009). Solid lines indicate analyzed pathways; dashed lines
represent pathways hypothesized by past research.

Historically, African Americans have experienced discrimination in the United

States. African Americans are more likely to perceive racism and discrimination than are



AFRICAN AMERICANS’ EXPERIENCES WITH PHYSICIANS 7
European Americans (Robert Wood Johnson Foundation, 2005). For example, a study of
4,157 randomly selected U.S. adults comparing perceptions of health care among a
variety of different racial and ethnic groups found that member of many ethnic minority
groups view their health care situations differently and, often, more negatively than
European Americans. Particularly, African Americans perceived discrimination in
receiving health care, and many felt that they would not receive the best care if they were
sick (Blendon et al., 2007). Most differences remained when socioeconomic
characteristics were controlled for analytically. Adegbembo (2006) similarly found that
African Americans perceived more racism in the healthcare system than do European
Americans. Studies have further demonstrated that perceived discrimination contributes
to differences in patient behavior. For example, in a study of randomly selected
community members, Van Houtven et al. (2005) found that perceived discrimination was
associated with the person delaying medical tests and treatment. Reports of perceived
discrimination were also linked to lower rates of participation in preventive health
services (Blanchard & Lurie, 2004).

Perceived discrimination has been shown to be negatively associated with
physical and psychological health as well (Williams & Mohammed, 2009; Burgess et al.,
2008; Brondolo et al., 2009a, Brondolo et al., 2009b). Reports of perceived
discrimination from African American patients are associated with lower likelihoods of
quality treatment (Napoles-Springer et al., 2005; Hoyo et al., 2005; Casagrande et al.,
2007; Fowler-Brown et al., 2006; Facione and Facione, 2007). For example, African
Americans who perceive discrimination report lower medication adherence, provide

lower patient ratings of visit informativeness, and underuse healthcare services compared
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to European Americans (Casagrande et al., 2007; Hausmann et al., 2011; Burgess et al.,
2008). Before these negative perceptions can be addressed, research must uncover some
of the factors that influence them. One factor that has been shown to be a major influence
in African American’s perception and experience is medical mistrust.

Medical mistrust

Although other researchers (Thompson et al., 2003; Hammond et al., 2010) have
not used the term mistrust as a cultural phenomenon, they indicate their awareness of the
prevalence of mistrust toward healthcare found among African Americans. Therefore, |
use medical mistrust as a main term encompassing a range of terms (e.g., cultural
mistrust and medical distrust) that are found in studies pertaining to African Americans in
the healthcare system. Terrell and Terrell (1981) defined cultural mistrust as an
inclination among Blacks to mistrust Whites, with mistrust being most evident in
interpersonal and social relations. Terrell and Terrell describe this as a cultural
phenomenon that exists for African Americans, having developed a reluctance to trust
majority ethnic group members due to historical and contemporary experiences with
racism and oppression. As Whaley (2001) mentions, this is not to be misconstrued as
clinical paranoia, in which the distrusting persons see themselves as uniquely targeted,
and thus may be seen as psychopathological; rather, cultural mistrust is a response style
from African Americans based on historical and contemporary experiences with racism
and oppression.

Scholars such as Whaley (2001) and Townes (2009) have linked long time
oppression, social disadvantage, and historical events that involved African Americans

receiving unfair treatment to the present mistrust that many African Americans hold
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towards the healthcare system. African American men have been shown to choose not go
to the doctor because of their distrust (Hammond et al., 2010). This deep mistrust towards
healthcare organizations and health professionals has been linked to dissatisfaction,
noncompliance, and underuse of healthcare services (Hammond, 2010; Hall et al., 2001;
LaVeist et al., 2000; LaVeist et al., 2009). African Americans who hold mistrust tend to
have more negative views and expectations of their health providers than do other
African Americans who do not hold mistrust (Thompson, Bazile, & Akbar, 2004). For
example, a study of 214 African American men diagnosed with HIV examined whether a
specific form of medical mistrust — HIV conspiracy beliefs (e.g., "HIV is genocide
against African Americans") — was associated with antiretroviral treatment nonadherence
among African American men with HIV (Bogart et al., 2010). Confirmatory factor
analysis revealed two distinct conspiracy belief subscales: genocidal beliefs (e.g., "HIV is
human-made") and treatment-related beliefs (e.g., "People who take antiretroviral
treatments are human guinea pigs for the government™). Both subscales were related to
antiretroviral treatment nonadherence, thus showing that medical mistrust may contribute
to health disparities by discouraging appropriate treatment behavior. Nicolaidis et al.
(2010) similarly reported that African American women with histories of depression
and/or partner violence viewed the healthcare system as racially biased and untrustworthy
as well. In that report, an African American woman illustrated the lack of trust toward
European Americans, “You know, it’s in our culture; you don’t go tell White people
nothing.” This lack of trust towards the dominant culture reflects that mistrust need not
be based on personal past experience (e.g., participation in the Tuskegee study), but can

be learned through members of one’s ingroup (e.g., ingroup knowledge of the Tuskegee
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study). Consequently, learned distrust may become part of the schematic framework with
which one sees, and responds to, the social world.

Race discordance

LaVeist and Nuru-Jeter (2002) argue that racial and ethnic disparities in the use of
health services, quality of care, and health status would be reduced by increasing the
number of minority health care providers in the U.S. This is based on the notion that race
discordance between provider and patient contributes to disparities in health. In light of
the earlier discussion on the concepts of race, culture, and ethnicity, it is important to
mention that in the existing literature, race concordance is defined as patients having the
same racial and ethnic background as their healthcare provider; therefore | have used the
term race while considering it, like ethnicity, both a stimulus variable and a subject
variable.

According to Malat et al. (2009), African American patients are less likely than
European American patients to see a race concordant doctor. It is then assumed that if an
African American patient has a race concordant doctor, he or she will most likely use
health services more often and rate those services favorably. Saha et al. (1999) found that
African Americans patients were more likely to rate a race concordant physician more
favorably and were more likely to report receiving preventive care and medical care than
patients with race discordant doctors. Similarly, Cooper-Patrick et al. (1999) found that
African Americans patients who had race concordant physicians rated their visits as
significantly more participatory than patients who had race discordant physicians. These
findings suggest that the patient’s perception of the physician’s ethnic background may

affect the quality of care; the same may be said of the physician’s perception of the
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patient’s ethnic background, as well. van Ryn and Burke (2000) found that European
American physicians rated African American patients as less intelligent, less compliant,
and more likely to engage in risky health behaviors than other patients. van Ryn and
Burke suggested that such attitudes may be perceived by patients via nonverbal cues or
verbal tone or inflections, consequently influencing the patient to negatively respond to
the physician’s behavior. In other words, in the case of a European American physician,
the European American physician’s behavior can lead to a poor interaction with the
African American patient. This is turn leads the African American to prefer a race
concordant doctor (Chen et al., 2005).

Studies have shown that African Americans who had the ability to choose their
own doctor were significantly more likely to be race concordant with their physician
compared with respondents that lacked choice in their physician (LaVeist & Nuru-Jeter,
2002; Saha et al., 2000). Patients are more likely to trust and feel more comfort with
physicians of the same ethnic background (Street et al., 2008). LaVeist and Nuru-Jeter
(2002) suggest that the source of such trust among patients may be an intrinsic sense of
connection to members of their own racial/ethnic group, with the expectation that a
physician of their same racial or ethnic group will exercise a greater sense of agency with
regard to patient care. This may explain why African Americans report a more positive
attitude toward race concordant doctors than race discordant doctors and believe race
concordant doctors understand their health problems (Malat et al., 2009; Saha et al.,
1999).

Race is not the only variable on which physicians and patients may be similar or

different. Gender, age, and language or dialect are further variables which merit study.
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Even so, the mentioned studies have shown that race concordance plays an important role
in African Americans’ use of services and communication with their physicians.
Qualitative investigations may help to uncover why race concordance is valued by
African American patients, while also exploring the complexities of this phenomenon.
Such an understanding may help agents within the healthcare system to determine where
greater efforts should be placed, for example, increasing the number of African American
physicians and/or improving the ability of how physicians interact with patients who are
not of their own ethnic background.
Poor communication

Effective communication between patients and providers is essential to achieving
positive health outcomes. It is also essential in the maintenance of positive patient
relationships among patients in general (Piette et al., 2003; Travaline, Ruchinskas &
D'Alonzo; 2005). A successful relationship contributes to the patient’s continuance of
care and adherence to prescriptions. Poor communication, conversely, can become a
cause for the low use of services for ethnic minorities, particularly African Americans.
Patient ethnic background is an often overlooked but important variable within doctor-
patient communication studies (Schouten & Meeuwesen., 2006). It is important to
examine how a patient’s ethnic or cultural background affects communication with
healthcare providers (Schouten et al., 2007). In turn, a doctor’s understanding of the
patient’s ethnic background can in some cases benefit the communication (Schouten et
al., 2007).

Studies have shown, however, that this level of understanding is largely missing.

For example, Gordon et al. (2006) found that African American patients who were
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diagnosed with pulmonary nodules or lung cancer received less information from their
doctors and were less active participants than European American patients. They also
found that African American patients engaged in fewer communication behaviors (i.e.
asking questions, expressing concerns, assertions) that usually bring forth more
information from doctors. These findings imply that African American patients are less
active in the exchange of information and involvement in decision making, thus
decreasing the chance of obtaining a positive health outcome (Stewart, 1995). This lack
of involvement needs further understanding; if it is, in part, a response to the physician’s
communicative behavior this would have implications for the training of physicians.

Studies have shown that African American patients report that doctors do not
spend enough time with them, do not respect their intelligence, and do not provide
sufficient explanations (Gordon et al., 2006; van Ryn and Burke, 2000). Furthermore,
studies have found that the doctor—patient interaction in interethnic consultations is rated
by third-party observers as less friendly and warm than the doctor—patient interaction in
consultations between persons of the same ethnic background (Schouten et al., 2006). As
a consequence, patient non-adherence and dissatisfaction become more likely to occur.

Thus, the relationship between patient and provider is a key place to look to
improve our understanding of patients’ experiences of disparities in care and to identify
possible steps for intervention. This study asked:

Research Question 1: To what extent do the four concepts of perceived
discrimination, poor communication, medical mistrust, and race discordance manifest
when patients speak about their experiences with, and their perspectives on, healthcare

providers?
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Research Question 2: To what extent do patient narratives about their
experiences with, and their perspectives on, healthcare providers help us to understand
the four concepts of perceived discrimination, poor communication, medical mistrust,
and race discordance? A deeper understanding of these four concepts may contribute to a
fuller picture of African Americans’ experiences with the healthcare system.

Method

This secondary data analysis is based on an original study which aimed to
determine what constitutes a good or bad relationship from the perspective of patients,
across three broad ethnic groups (African American, Latino/Latina, European American).
The study, known as Project EQUALED (Exploring the Quality of African American and
Latino/Latina Experiences with Doctors), was supported by the Robert Wood Johnson
Foundation with Somnath Saha as Principal Investigator and with Kerth O’Brien and
Teresa Gipson as Co-Principal Investigators.

Community-Based Participatory Research

In its work with members of the African American community, Project
EQUALED employed several principles of community-based participatory research
(CBPR). Israel et al. (1998) give an in-depth and widely recognized explanation of
CBPR, describing it as a collaborative and equal partnership approach to research that
involves community members, community organization representatives, and researchers
in all aspects of the research process. Israel and colleagues further state that the partners
contribute their expertise and share responsibilities to increase understanding of a certain

phenomenon, with the goal of integrating the gained knowledge with action to enhance
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the health and well-being of community members (Israel et al., 1998). Although Israel et
al. (1998) provided additional principles, the principles which were particularly relevant
for this particular study included that CBPR recognizes community as a unit of identity;
CBPR promotes a co-learning and empowering process that attends to social inequalities;
CBPR addresses health from both positive and ecological perspectives; and CBPR
involves a long-term commitment by all partners.

A CBPR approach may be particularly appropriate when the community partners
and participants of interest are African Americans. Because, as mentioned earlier, many
members of the African American community lack trust towards people of government
institutions, this approach enhances trust among potential and actual participants,
empowers and provides resources to the participating African American community, and
creates a genuine relationship between researcher and community members. To
operationalize these CBPR principles, Project EQUALED included a community liaison
on the research team and enlisted the guidance of a Community Advisory Board. In
recruiting participants the project used community-based recruitment strategies, including
attending community events, advertising in community venues, and relying on word-of-
mouth dissemination by participants and advisory board members.

Focus group facilitators and training. Potential African American focus group
facilitators were identified by community advisory board members and other community
members. Focus group facilitators attended a one-day, 8-hour training session; the
academic members envisioned a pool of potential facilitators from which to draw from,
based on availability. The first half of the session was largely didactic and included

content on the purpose of focus groups, their advantages and disadvantages as a data
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collection method, and guidelines for appropriate focus group facilitation. In the second
half of the training session, the academic members held mock focus group sessions,
where trainees practiced asking questions and facilitating discussion. Trainees were given
incentives for their time and participation. The academic members chose four African
American trainees (two men, two women) to lead the focus groups. All, but one, focus
groups were led by the four African American trainees. One focus group was co-
moderated by the (European American) project manager and an African American
community member.

Participant recruitment. The research team posted study flyers in a variety of
venues (restaurants, stores, barber and beauty shops, etc.). The research team avoided
clinics and hospitals as recruitment sites, because the researchers wanted the sample to be
truly community-based, not clinic-based, and because the researchers did not want to
oversample from any particular health care facility. Because the enrollment method could
have potentially led to few enrollments, a member of the research team went to specific
sites and events (e.g., a community walk) and enrolled participants onsite. The
researchers asked potential participants to spread the word in their community about this
study.

Focus groups. The research team conducted focus groups to identify the
perspectives of participants, as well as to understand their shared experiences, while
accessing the language participants used to think and talk about the study topics. These
purposes are consistent with social scientific uses of focus groups (Morgan, 1996;
Hughes & DuMont, 1993). The focus groups were held at a community coffee house in

inner NE Portland. The researchers formed a total of ten African American focus groups,
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five groups of females and five groups of males. The focus groups had between 6 to 10
people in each. During the focus group sessions, one moderator asked the questions and
led the discussion, while the other moderator took notes and monitored the discussion to
ensure balanced participation. Often moderators traded these roles within a given
discussion. With help from the Community Advisory Board, research team members
created the focus group guide to learn about people’s actual experiences in the healthcare
system, particularly their interactions with physicians, as well as their values and
preferences regarding doctor-patient interactions. The interviews were semi-structured,
allowing the moderators the freedom to probe interesting areas that occurred during the
sessions (Smith, 1995). The focus group guide included questions about experiences with
most recent visits to the doctor; questions about good experiences with doctors (i.e.,
actual experiences and what makes a good experience); questions about bad experiences
with doctors (actual experiences and what would have made for a better experience);
questions of experiences and preferences regarding physician’s race/ethnicity and advice
to doctors. After each focus group session, the investigators distributed a brief
questionnaire asking participants to provide demographic information.

Transcription. A freelance transcriptionist transcribed all of the African
American focus group dialogue and placed the transcriptions into Microsoft Word
documents. Each focus group was given its own file.

Data Analysis

In the original study analyses we used grounded theory to create theme-driven

understandings of patient experiences and perspectives for each of the three respective

ethnic groups. Although I was not involved in the original data collection I was involved
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in the analysis of study data (Cuevas et al., 2011). In this secondary analysis instead of
using this same approach to the data | used a deductive approach; that is, | began with the
framework of the four concepts to see how the existing codes, based on participants’
discussion narratives, conform to the already-developed framework.

I used NVivo 9 Student, a qualitative software, to assist me in my analysis of data.
| began my analytic process by looking at the existing codes from the original study to
look for codes pertaining to the four barriers. | then created a new NVivo file and began
to code the text using the four frameworks (i.e., perceived discrimination, medical
mistrust, poor communication, race discordance). | organized labels and categories under
which the raw data seem to fit. That is, | devised a common system of four main
categories (i.e., perceived discrimination, medical mistrust, race discordance, poor
communication) and sub-categories across the whole set of 10 focus groups, and used
that as a means of searching for and retrieving large segments of labeled data. I decided
this approach offered a systematic overview of the scope of the data, to aid finding
examples which do not appear in an orderly way in the data, to aid locating conceptual,
analytical categories in the data, and to help getting a handle on the data for making
comparisons or connections (Ritchie & Lewis, 2003). This method also allows others to
replicate the analytic process or review the analytic building blocks to better understand
the final results. I also wrote memos -- essentially, these are margin notes -- of the way |
interrogated the data, developed categories, and how relationships between categories
manifest. | also wrote memos of my own thoughts about the data and future research
directions. These memos were formally logged and viewed as part of the interpretative

process. Lastly, using NVivo 9 Student, | built a hierarchy of categories (tree nodes) to
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examine how well the four frameworks fit in the data and generate explanations. As has
been stated elsewhere, “The ability to explain, or build explanations, lies at the heart of
qualitative research” (Ritchie & Lewis, 2003, p. 215). This final phase allowed me to
explain why the data took the forms that | had identified, and to address recurrent
linkages or contradictions | found in the data.

Results

A total of 60 African Americans participated in the focus groups. Thirty-five
African American men participated in the study with ages ranging from 27 to 81 and the
mean age being 56. Twenty-five African American women participated in the study with
ages ranging from 24 to 89 and the mean age being 58. About three quarters of the
participants had high blood pressure, about one-half had diabetes, and about one-third
had both conditions (Saha, 2007).

The data provided insight into the four concepts which | had identified from prior
literature. | found the four concepts in both men's and women's focus groups, at times
manifesting differently. For instance, the theme of medical mistrust was much strongly
evident in the women’s focus groups. In the men’s focus groups, however, when
participants spoke about mistrust, they also spoke about poor communication and
discrimination. I also found relationships among concepts in the participants’ reports. For
example, when the person spoke about poor communication, perceived discrimination
was embedded in that experience. There is, however, no clear sequence in how these
barriers manifest. Therefore, | name the connection among the barriers

“intersectionalities” in this section; this term represents the multiple forms in which these
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barriers manifest within one another. This section is structured with examples of each
respective theme and then followed by examples of intersectionalities.

Perceived discrimination

African Americans in this study reported experiences of discrimination which
took place at their doctors' offices but before they entered the doctors' examining rooms.
The ambiguous situation of not knowing whether their treatment in the waiting room was
in response to their racial/ethnic background caused concern and distress. One participant
discussed his experience in a waiting room.

Actually, I’ve had good experiences with all my doctors. | just recently got
a new doctor in the past month, and they saw me for the first time about a
month ago. | always feel like I’'m getting skipped over. | don’t know if'it’s
a Black thing or not, but I always feel like, | was here before somebody
else, and they went in before I did, but | sort of try to keep that to myself.
But outside of that, people I talk to and the receptionist, or whatever,
they’re always pretty nice to me. I haven’t had any problems outside of
feeling like, I don’t know, like | said, if it’s a Black thing. I’'m just being
skipped over.

Another man makes it clear that for him such incidents were not isolated from one
another. The experience of discrimination happened often when he went to the
doctor’s office. He underwent a similar process of questioning whether the
treatment was discriminatory or not.

That’s all the time. That’s all the time. Every time | go to a doctor, it
seems like I’m always there on time, um, and, you know, here are other
people, say, at certain different appointments | go to for different reasons,
I’1l hear people say, “my appointment’s at 4:15,” and, you know, my
appointment’s at 4:00, but somehow, they got in before | did and, I’'m
thinking, “Are they more injured than | am? Are they sicker than | am?
What’s going on?” The first thought that comes into my mind is, “Is it
because I’'m Black?”
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As opposed to keeping the tension to himself, he tried to make sense of his
experience by asking other people whether the experience was discriminatory or
not. He did not want to wrongly interpret his experience, but he wanted to resolve
the ambiguity he felt:

I’ve still been confused. I’ve still been confused and wondering if it’s just

me, you know, once again. Like | said, a Black man gets paranoid

sometimes for no reason. Well, was | just getting... was | overreacting?

Am | over... Am | seeing this completely wrong? That’s why | ask people

all the time, “What do you think about that statement? How does that

make you feel, if you were to hear, ‘you know you almost passed.”” You

know, it just didn’t sound professional to me. It threw me off.
This experience was not exclusive to African American men. When speaking about
experiences of discrimination, the men brought up the experience of long waits in the
waiting room. The women, however, spoke about experiences interacting with medical
staff. They noticed a difference in how the medical staff interacted with European
American patients and African American patients.

Well, my primary care doctor, doctor of internal medicine, is very helpful

towards me, and she goes out of her way to help me, but I notice when I’'m in

the receptionists' area, that the receptionists seem more willing to chit-chat

with the White clients that come through than they are with me. They’1l have

them standing there talking to them and laughing and joking, and when | step

up and make a comment, you know, it’s all business. I feel (laughs), I feel

like they’re prejudiced...
Unlike the men, African American women also brought up experience of discrimination
in the doctor’s exam room. The women believed they had to constantly fight to receive
fair treatment from the medical staff and doctor. This was a common experience many

women reported. An African American woman described her experience receiving care

from her doctor.
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When | flare all up, I like to have something just because my pain go from my

toes all the way up to my neck and shoulders sometime, and I can’t hardly

function. I need something, and that’s why I be saying, give me something, or

tell me something I can do. I need help and that’s my biggest gripe. I think

it’s because I’'m a Black woman I don’t get no medication or no kind of other

kind of treatment. So, I’'m saying, I think it’s that kind of an issue, because

you got White druggies, they are all kinds of people are druggies, but they

suspect the African American.
Another African American woman agreed with her, as she felt that African American
women’s pain and symptoms were ignored because they were viewed as drug addicts.
She believed women had to overcome many barriers to receive quality care.

When you got us Black sisters that’s really sick or really need some help,

we always got to go through a whole bunch to get something and I just

don’t think that’s fair. I ain’t crying about it, that’s life, but, like she said,

it seem like to me they got the attitude that you just going there for pills.

So, it just seems like to me sometimes that’s the attitude that they have.
Race discordance

Focus group participants varied in their preference or lack of preference for race
concordant doctors. Many African Americans said they did not care whether they had a
race concordant doctor as long as the doctor was competent. One participant described
what she wanted from a doctor, which went beyond race, ethnicity, and culture. She said,
“I see a Black doctor now, but | don’t think either way that it would make any difference
the culture or the race of the doctor. I just want to have a doctor that’s a good doctor,
that’s willing to listen, and has a good understanding.” The men's groups echoed this
preference as one man said, “If it happened to be a Black doctor, | wouldn’t have any
problem with it, but I just want to have a good doctor.” Those who did prefer race

concordant doctors believed that African American doctors are much better

communicators and much more caring. Experiences of poor communication and
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discrimination seemed to influence their preference (I discuss this intersectionality in
more detail below). As one woman expressed, “They are more compassionate. They
always want to give you as much information and they seem to have empathy with you
and everything.” One African American man, in particular, spoke of benefits beyond
communication. He believed it was important for African Americans, especially children,
to see a race concordant doctor because they can have positive role models in their lives.

Yeah, | went to one when | was a kid. That was the only time, but, he did

take care of my grandmother and he had to come to the house to take care

of her. He was there any time she needed him. I wouldn’t hesitate to go to

one. They just don’t have that many in this part of the country. So, okay,

wait a minute, let’s go beyond that. If there isn’t that many Black doctors

here, then the kids who’s growing up, they’re not really going to think

about being a doctor because there’s no role model.
Medical mistrust

Lack of trust seemed to pervade reports from the African American women's
group discussions. African American men also provided accounts of medical mistrust,
but in those accounts, mistrust was closely linked to other barriers (I shall discuss these
intersectionalities in detail below). One African American woman described why she
withholds information from doctors; her account shows evidence that mistrust was
learned from members of her family. She said, “Well, | had doctor that | didn’t... | saw
her for many, many years, but it made me realize that that’s one thing, you don’t tell
everything. | should have known that because my father taught me ‘Don’t let your right
hand know what your left hand is doing when you go to the doctor.””” Another woman
agreed saying, “Well, I didn’t trust him no further than | could see him because,

especially when he started, uh, telling me, telling me some medication, you know, where

| can go get some cheap medication.” Another woman recommended bringing someone
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else along to the doctor visit to advocate for the patient and bring some form of support
because she does not trust doctors in treating patients with quality care. She said, “I want
to add that many people go to the doctor and, if at all possible, they should never go to
the doctor alone.”

Poor Communication

Poor communication is a crucial barrier that affects patients’ relationships with
doctors. Often when focus group members spoke about their account of poor
communication, they spoke about instances where the doctors did not provide the time to
allow the patient to speak. An African American man described an instance where he had
to prepare himself to interrupt the doctor so he can have a moment to talk.

Well, it really kind of pisses you off, because a lot of times I’ve gone to
the doctor with something specifically that | had to say to them, and hell,
when | go in there to say, well, they get off on something else and | didn’t
even get to ask what | really went in there for. So it kind of pisses me off.
And so, | go back for the same thing the next time. One time, | just wrote
it down, I said, “Wait a minute, hold it! Let me tell you for a minute!”
Because otherwise, they just take over and tell you what it is.

Another African American man spoke about how his symptoms were ignored during a
routine appointment. Although the doctors focused on his diabetes, they completely
ignored his other complaints.

Okay, I got a situation real quick that I’m dealing with right now. I’ve had
a torn rotator cuff in my shoulder for three years. | know exactly when |
tore it, and | been telling doctors, three different doctors in the past three
years. Like | said, I got this new one, and I have to start all over with this
new doctor and explain, after we figure out my whole diabetic and my
other problem that I’m having with. Now, | have to start all over and say,
“Now, I have this torn rotator cuff. Can you help me?” I’ve been telling
three different doctors for the past, three years that I’ve this problem, and
all they talk about is diabetes. And I’'m not there to talk about my diabetes,
| might be there to add that in somewhere, but that’s not the reason why
I’m there. They seem to stick on the whole subject because “You’re a
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diabetic. How is your blood sugar? Let’s go do the blood tests. Let’s have
your blood drawn. Are you doing this good?” Yes! That’s all fine, okay,
and if it’s not fine, tell me how to fix that later, but I'm here today because
my rotator cuff. My cuff is torn, and it hurts real bad. Now, it’s affecting
my life a whole lot more. I can’t sleep as well as | would like to, and |
can’t get comfortable like I like to, but I’m being completely ignored, and
it’s not just one doctor, and it’s not a man or a female, it’s just, they only
see your diabetes, and that’s a problem to me. | mean, if they’re my
primary, | have other problems that | want to get taken care of, and this is
one of them.

An African American man described how a doctor’s use of jargon constrained the
communication. He, like some of the other focus group members, felt uncomfortable
when the doctor spoke in formal terms.

Well, I don’t know, sometimes a doctor can make you feel comfortable,
and sometimes they make you feel uncomfortable, and it’s all in the way
they talk to you. | don’t have a lot of education, and when he [doctor] gets
to using them big words, that’s a bring-down. If I understand you, then |
can cope with you, but if I don’t understand you, | can’t.

An African American woman described an incident in which the doctor did not listen to
her, which resulted in an altercation that required her to eventually seek another medical
provider.

And it was a male doctor at the time, and | didn’t feel that he was really
listening to me trying to help me solve my blood pressure problems. It
seemed that | remember that my blood pressure was really high at the
time, and it seemed that he just started accusing me of, “Well your blood
pressure shouldn’t be this high. You must be on drugs. Your pressure
shouldn’t be this high. You’re so young and everything.” So we end up
having an argument, because I wasn’t on drugs. | was there to try to find
out why my blood pressure was so high and bothering me. And so he just
started making accusations and | feel like he got me more upset. That’s
when | switched over to a different hospital and insurance at that time.

Intersectionalities

Poor communication and perceived discrimination
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Poor communication and perceived discrimination seemed to overlap with one
another. Often the focus group members seemed to attribute the poor communication to
how the doctors respond to their racial/ethnic background. They believed that doctors
(often race discordant doctors) seemed to devalue their symptoms or ignore their
comments because they were African Americans. This man describes a negative
experience when interacting with the doctor.

I don’t know, I guess I was a little upset because I go in, I went in with a

problem, and it seems like my problem was downplayed and | was told

something else was wrong, when | knew better. It was more or less just being

ushered out as quick as possible. It’s as though when they see an African

American come in there, it’s like we’re trying to get over and that’s the

impression I get every time I go. It’s a little upsetting.
An African woman described a situation in which her symptoms were devalued. She
believed that as an African American she was not treated with quality care. Her
experience showed the lack of competency from the medical provider in treating African
American patients, an incompetency which seemed to be compounded by poor
communication. The medical provider failed to recognize the woman’s symptoms and did
not provide her with any more information.

They act like they’re afraid to touch you or they can’t tell you. You say, “I

got a bump right here where I can’t see.” They can’t see anything on you

and | have heard a lot of Black people have issues about that, where they

act like they can’t see anything on you. You just kind of a nobody. You

don’t have nothing on you. “What’s that?”” You tell them, “I’ve got a

bump right here.” They say, “Hmm... bump? I can’t see nothing,” And a

lot of time, they go in, they won’t touch you.
Medical mistrust and poor communication

The lack of an explanation for procedures and recommendations can reinforce the

level of mistrust that a patient may have brought with himself or herself into the patient-



AFRICAN AMERICANS’ EXPERIENCES WITH PHYSICIANS 27
provider relationship. One woman said that even with good doctors, she was reluctant to
trust their recommendations. She provides evidence that the history of discrimination
played a role in her mistrust:

| have a problem with that. That doctor might have been a really good
doctor, but when somebody come and talk about “More Blacks have this,”
| got a problem with that. I don’t believe everything they say because it
ain’t always true. I know this is not the question that you just asked
(laughter), but I got to tell you. | went to the doctor and this person | guess
she didn’t have nothing to do. And she asked me, “Did | want to take an
AIDS test?” And | said, “Why should | take an AIDS test?” She said,
“Because she didn’t have nothing to do.” I said, “Well you ain’t giving me
no AIDS test!” I said, “Why do they tell me they paying for it? I don’t
have no reason to take no AIDS test. | mean, just out of the blue. She
didn’t have nothing to do! (laughter) While I’'m on that subject, | have this
experience that Gloria had. When | get ready to have the shots I tell them
you got one chance. Do not miss that vein! And if you can’t get it the first
time you going to get somebody else... one chance. You ain’t sticking me
Six times.

Poor communication and race discordance

Those who preferred a race concordant doctor spoke about the ease in
communicating with a doctor of the same racial/ethnic background. Patients were able to
be a part of the decision-making process. The ease in communicating with a race
concordant doctor came from the comfort in knowing that the doctor knew the patient’s
culture and spoke in a way that was understandable. An African American man described
how race concordant doctors interacted in a way that was preferable for African
American patients. He explained how European American doctors might misinterpret his
words as opposed to African American doctors who are able to understand his words and
respond clearly.

Like he can be in my format. He can talk to me like I talk to him,

everything is cool. Because, even though | might, say the same words,
they may not come out the same way, okay? And if I talk to a White
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doctor, he going to look at me and he is going to say, “Well, Okay. WEell,
hmm... yeah right, this and that.” But if | talk in a certain kind of way to a
Black doctor, he’s going to come to you because he knows this is where
he’s from. He knows what it takes to get there, okay?

Another man explained why race concordant doctors were preferred when it came to
communication. He believed that a race concordant doctor would have the same cultural
prism that the patient has, enabling him to have a better communication with the patient.
The man saw the relationship going beyond just a patient-provider relationship. He saw it

more as a friendship, in which he was comfortable to ask for clarification.

| think one of the benefits of having a doctor of your own ethnicity is just
a level of communication because some doctors may not understand
what’s going on from a cultural perspective. They just don’t know. I
mean, it’s just like, if you had an Asian doctor, sometimes there’s a
language barrier. I’ve had seen Asian doctors before and it was hard to
understand what people were saying. Sometimes they understand, like |
had a doctor that was real short with me in terms of his patience because
he just couldn’t understand why | was in the situation | was in. But see, if
he had understood our culture, then he would have been a lot more
understanding and a lot more patient in terms of dealing with my situation.
So | think culture it has a lot to do with understanding. I’'m not saying it’s
the biggest thing, but if you can get a doctor of color... I had a real good
doctor of color. In fact, his son was on my basketball team, Dr. Johnson.
He retired several years ago, but it was just good to be able to go in there
and see somebody that looked like you, you know. That they care about
you, and then to be able to have a conversation about what’s going on, and
they can break it down sometimes.

An African American woman described her experience with an African American doctor.
The doctor was able to make her feel comfortable. The feeling of comfort made her feel
as though the doctor cared about her health. The feeling of comfort allowed her to be
open to doctor and receive the care that she needed.

She made me feel more comfortable. I felt like I could talk more freely to

her without being judged. I’'m a recovering addict, so | was able to tell her
that and get the help that | needed. Even when | was in treatment, she
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would make sure that she didn’t prescribe me anything that was narcotics.
| felt she cared, really cared.

Race discordance, perceived discrimination, and medical mistrust

While some African Americans preferred to see an African American doctor,
others preferred a European American doctor. This African American man explained how
his expectations for an African American doctor were too high and would be
disappointed if the doctor did not meet his expectations. He had lower expectations for
European American doctors, expecting them to treat him poorly. This anecdote shows the
complexity that exist and how discrimination is embedded in the discussion of race

discordance.

| think my expectations would be too high if | saw a Black doctor. But
then, I’d expect him to understand everything I’m saying and to
understand how | feel. And if he doesn’t for one second, it’s just going to
piss me off. And then I’'m going to think, “He’s got a serious problem.”
So, me, personally, I just want to go to the best doctor, but, no, I’d rather
not see a Black doctor because if he does one single thing that | don’t
appreciate, I’m going to have a fit, you know. I’m going to be real angry
about this Black doctor, and I’m going to go tell everybody, “I saw this
Black doctor and | can’t believe this man did this, and | can’t believe this
man didn’t listen to me, and all he did was piss me off, and I’'m done with
him.” I’1l be done with the doctor. I’d be more angry if he hurt my feelings
than if somebody I’m already used to hurt my feelings. | could deal with
that better because I’'m used to being offended by White doctors. It’s
nothing new to me. I’ve been offended by White people all my life. | don’t
appreciate being offended by somebody of my own race.

Another man agreed with this statement. He described just how he also accepted the
treatment he received from European Americans, but his expectations were too high for
an African American doctor. For him, it went beyond the doctor’s competence; he held

important how an African American doctor would communicate with him. If an African
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American doctor communicated in a way that was not in accordance with how African
Americans should communicate with one another, he would be disappointed. In other to

avoid such situation, he would rather see a race discordant doctor.

I’ve been offended by White people all my life. | don’t appreciate being
offended by somebody of my own race. | want to be able to talk to them,
and | want to be able to say things that | probably wouldn’t say to a White
man, you know. And if he comes off wrong or treats me like, “How’re you
doing there, Mr. Smith?” (use an affected voice), or something like that,
that’s going to throw me off, and I’m going to go, “What the heck is
wrong with this man? Did he lose his way at some point?” or “What
happened to him?” So, I’d just feel safer going to what I’m used to going
to, because | don’t want to get my feelings hurt by a brother or a sister. |
don’t want to get my feelings hurt.

Another African American man had negative experiences with race concordant
doctors. Although he did not describe actual experiences with the doctors, he saw
them as pretentious. His statement gives insight as to why the patient would view
a race concordant doctor in that manner.

Okay, something else that gets me. It would be nice to have more Black

doctors, but the ones that I’ve had that I’ve visited, they have this mentality,

you know, they looking down their noses at you. It’s like, “I’m a doctor, and

you are a piece of.” I mean, this dude, he’s a closet bigot against his own

people, as far as I’'m concerned. | think it's part of the program. I don’t look

for them to be better than anyone. Just do your job like you’re supposed to do,

that’s all T ask. I think you expect a Black doctor to make you more

comfortable because he’s Black. Period!

Discussion

What do these findings tell us about patient-provider relationships for African

Americans? By using the four concepts of perceived discrimination, race discordance,

medical mistrust, and poor communication, we are able to understand how African

American patients experience these barriers in primary care. This study allowed me to
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gain valuable insight into the four concepts; particularly in understanding exactly what
African American patients consider discriminatory, why they prefer race concordant
physicians, what influences their lack of trust towards doctors, and what factors
negatively affect communication with doctors. Further, this study was able to show the
complexities that exist within each concept. Each concept overlapped the next in
participants' commentary. This intersectionality suggests that future studies would do
well to study these concepts together, in order to develop a fuller understanding on
African Americans’ experiences in primary care. Before | discuss their intersectionality
further, it is important to reflect on each of the four concepts, respectively.

In regards to the concept of perceived discrimination, what exactly do African
American patients consider discriminatory? African Americans in this study did perceive
discrimination when receiving health care, and many African Americans felt they would
not receive the best care if they were sick (cf. Blendon et al., 2007). This study also
showed that the experience of discrimination actually begins before the patient enters the
examining room. For many African Americans, having to wait a long time in the waiting
room made them question whether they were being discriminated against or not. African
American women, in particular, noticed how the medical staff interacted with European
American patients. They found the interaction to be friendly and warm, as opposed to
their own interaction of being cold and business-like. Some would even ask members of
their own ethnic group for help in validating their experience. Although the experience
may or may not have been discriminatory, by having a person validate their experience

helped them resolve the internal tension they felt.
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Study participants reported that they experience discrimination in the examining
room as well. There were instances, particularly for African American women, in which
participants felt they were treated like drug addicts. They believe they are less likely to
receive medication or treatment because of how doctors and medical staff responded to
their racial/ethnic background. These experiences caused distress and concern. Dion
(2002) would suggest that these stressful situations would affect the person’s behavior.
These experiences can in turn lead to a lack of trust towards the doctor and perhaps
reduce the chances of adhering to the doctor’s recommendations. These findings provide
insight as to why perceived discrimination contributes to differences in patient behavior.
These findings, for example, corroborates studies that find perceived discrimination being
associated with lower medication adherence, provide lower patient ratings of visit
informativeness, and underuse healthcare services for African Americans (Casagrande et
al., 2007; Burgess et al., 2008). Insofar as discrimination itself is the result not of who
one is (subject variables) but how powerful others respond to who one is (stimulus
variables), discrimination removes control from the patient and reduces patient
autonomy. This too is consistent with findings from past studies (Penner et al., 2009;
Hausmann et al., 2011).

Race discordance was not a problem for some focus group members. As long as
the doctor was competent, it did not matter what ethnic group the doctor belonged to.
Those participants who did prefer a race concordant doctor provided insight as to why
African Americans patients with race concordant doctors have higher levels of trust,
satisfaction, and intent to adhere than those with race discordant doctors (Street et al.,

2008). For those who did prefer race concordant doctors, they felt that race concordant



AFRICAN AMERICANS’ EXPERIENCES WITH PHYSICIANS 33
doctors were able to communicate better and understand the patients’ experience much
better, which enables the doctor to be empathic and compassionate. These patients would
view African American doctors as being more concerned about their well-being. Similar
to perceived discrimination, poor outcomes of race discordant relationships may be a
result of how doctors respond to who the patient is (stimulus variables) or vice versa,
reducing the opportunity for openness, trust and good communication that enable doctor-
patient partnership. Social Identity Theory would suggest a person would display
favoritism toward members of their in-group (Tajfel, 1982). How would Social Identity
Theory explain why other focus group members did not prefer a race concordant doctor?
Perhaps, those who have a stronger attachment to their in-group would favor other
members of their in-group, while those who do not identify with a certain group may
display little to no favoritism toward members of that group. Future studies might explore
whether African Americans with high levels of racial identity would prefer a race
concordant doctor more so than those with lower levels of racial identity. Alternately, it
may be that some participants viewed African American doctors as problematically
distant from themselves in level of education, and thus, too difficult with whom to
establish rapport. In either case, reports from participants who did favor race concordant
doctors provide us a better understanding as to why (Saha et al., 1999; Cooper-Patrick et
al., 1999).

Pertaining to the concept of poor communication, prior studies have shown that
African American patients report unfavorable interactions with their doctors (Gordon et
al., 2006; van Ryn and Burke, 2000). What are some of the factors that may negatively

affect communication between patient and doctor? When focus group members spoke
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about negative experiences about communicating with doctors, they often spoke about
how doctors did not listen to them. The focus group members mentioned how the doctors
seemed to be pressed for time and often did not let them speak. The experience of not
being heard decreases person’s willingness to participate in his or her own treatment.
Similarly, a doctor’s use of jargon can prevent the patient from understanding and
engaging in the conversation of his or her own health (Travaline, Ruchinskas &
D'Alonzo; 2005). This provides better understanding as to why African American
patients report that doctors do not spend enough time with them, do not respect their
intelligence, and do not provide sufficient explanations (Gordon et al., 2006; van Ryn and
Burke, 2000). Because they do not have a chance to be heard or the opportunity to ask for
clarification, they are less likely to be engaged in the treatment. This in turn may lead
them to receive less information from their doctors and be less active participants
(Gordon et al., 2009). As patients decrease their communication behaviors (i.e. asking
questions, expressing concerns, assertions), this may affect future doctor-patient
interactions.

What factors influence a person to mistrust medical providers? African Americans
who are high in medical mistrust tend to have more negative views and expectations of
their health providers (Thompson, Bazile, & Akbar, 2004). However, studies have yet to
identify the discursive practices that occur in the healthcare system that influence this
mistrust. In this study, medical mistrust seemed to be connected with the other concepts.
However, there were some isolated examples of medical mistrust, primarily in the
women’s focus groups. Mistrust seemed to not be based on personal past experience

towards medical providers, but learned from family and friends. For instance, an African
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American woman was reluctant to provide the doctor with complete information about
her health because she learned from her father to never be completely open with doctors.
Although she did not elaborate on this statement, it is clear she withheld information it
may have benefited her to disclose. Another woman was reluctant to accept a doctor’s
recommendation. She felt as though doctors are always trying to push pills toward
African Americans and not trying alternative methods to improving their health. The
doctor’s lack of explaining the regimen or the lack of considering alternative methods in
treatment can lead to the patient mistrusting doctors. Mistrust can in turn lead to
dissatisfaction with doctor’s care and noncompliance (Hall et al., 2001; Hammond,
2010).

It is difficult to talk about these concepts individually because they were
embedded within one another in participants' reports. Many participants who talked about
medical mistrust also talked about discrimination; many who talked about their
experiences with race discordant doctors also talked about poor communication. Prior
literature has shown how each barrier negatively affects patient-provider relationship, but
until now, no studies have looked at these four concepts together.

The interrelated nature of these ideas evokes the social psychological concept of
self-fulfilling prophecy (Merton, 1968; Rosenthal, 1974). Possibly, because doctors do
not explain or clarify their recommendations, communication suffers and patients are less
adherent or satisfied. The unfavorable experience reifies a sense of medical mistrust that
patients may have initially brought to the interaction. In turn, patients are less likely to be
engaged participants in the next interaction. This would contribute again to a lower

adherence of medication, lower satisfaction with quality of care satisfaction, and lower
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use of healthcare services (Whetten et al., 2008; LaVeist, Nickerson, & Bowie, 2000;
Yang, Matthews, & Hillemeier, 2011). Future studies might explore the self-fulfilling
dynamic, and identify junctures amenable to intervention.

Race discordance and poor communication were frequently mentioned together in
the focus group discussions. This finding supports LaVeist and Nuru-Jeter’s (2002)
theory that the source of trust among patients may be an intrinsic sense of connection to
members of their own racial/ethnic group, with the expectation that a race concordant
doctor will exercise a greater sense of agency with regard to patient care. Patients who
prefer race concordant doctors may feel they are able to be a part of the decision-making
process. They believe that communicating is comfortable and easier because they believe
the race concordant doctor knows their culture.

Future studies could look at how both poor communication and medical mistrust
play a role toward patients' health and health behavior. For example, studies could use
mistrust as a moderator to determine whether the relationship between poor
communication and negative health behaviors depend on the person’s level of mistrust.
Interventions that are designed for African Americans to address patient provider
communication may help to overcome medical mistrust. The intervention can be
developed with strong community input that includes ways in which patient and doctor
can build a partnership and promote informed decision-making and adherence. Input
from the community can also help modify medical training for future doctors and medical
staff to help with their interaction with African American patients, which in turn can also

help build trust.
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The last intersectionality is race discordance, medical mistrust, and perceived
discrimination. Their overlap clearly depicts the necessary complexity in discussion of
these barriers. While some African Americans preferred to see African American doctors,
others preferred European American doctors. They preferred European American doctors
not because they provide better quality of care, but because their lowered expectations of
European Americans meant less risk of disappointment. One study participant explained
he was used to being treated poorly by European American doctors (discrimination), but
he could not accept the possibility of being treated poorly by a member of his own
racial/ethnic group. Social Identity Theory would suggest that he is trying to maintain a
positive image of his in-group by avoiding any situation that would violate this image.
Social Identity Theory also rings true in another example. Another focus group member
said he would not like it if an African American doctor used medical jargon in the exam
room. The use of jargon would create social distance between doctor and patient,
meaning the doctor would be a kind of traitor to his own ethnic group. It seems as though
medical jargon is associated with the out-group and by using jargon the African
American doctor would remove himself from in-group membership. This complexity
might provide insight into prior research that finds little evidence to support differences
in health outcomes between race concordant and race discordant patient-provider
relationships (Meghani et al., 2009).

Further understanding of the intersectionality of these barriers can help us identify
ways in which they influence patient-provider relationships. Future studies could explore
ways to design interventions to help improve discordant patient-provider relationships.

For example, interventions can modify a doctor’s approach to interacting with a patient
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(e.g., less use of jargon, explaining all treatment regimens, and giving the patient time to
offer their own perspective on their own health and treatment), which in turn can improve
patient trust. Because race discordance and medical mistrust, as shown, are linked to
perceived discrimination, it is also important to develop interventions to help African
American patients cope with daily stressors like discrimination (Mays, 1995). Although
the coping of discrimination may not improve discordant patient-provider relationships or
reduce mistrust, it can at least improve adherence to medication or the continuation of the
use of healthcare. Ideally of course the problem of discrimination would be prevented
rather than addressed after the fact.
Limitations

Important limitations need to be taken into consideration when talking about this
study. Most of the participants lived in Portland, Oregon, a city with relatively low racial
diversity (American FactFinder, 2008). Because of the low racial diversity (i.e., small
African American population), African Americans’ experience may differ from African
Americans of other geographical regions. This means the focus group participants were
far more likely to have received service from European American healthcare providers
than from African American healthcare providers. This in turn lowered the chance of
reading discussion narratives about past experience with race concordant doctors. This
lack of information has prevented us from fully understanding African American
patients’ experiences with race concordant doctors.

Because this study relied on word of mouth recruitment, this reduced the chances
of diversity of age, socioeconomic status, or other relevant variables (Sadler et al., 2010)

within any given focus group or across groups. While this is a study limitation it is also a
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study strength. Focus group discussions are often enhanced by the participation of
"homogenous strangers™ (Morgan, 1997) who are similar enough to be at ease disclosing
their views and experiences to one another.

As a method of collecting data, focus groups depend upon group interaction.
Depending upon the population, the topic, and potentially also upon situational factors,
normative influences on participants' commentary can be high in focus groups. Real or
imagined social pressures can influence individuals’ decisions to report perspectives
discrepant from a perceived norm or indeed, discrepant from what participants believe
researchers wish to hear. This is a common criticism of focus groups (Ritchie & Lewis,
2003). In part to minimize this problem, the research team trained the focus group
moderators to welcome all points of view on topics of discussion and to solicit a wide
range of experiences from study participants. Even so, we did have the problem that
moderators were relatively inexperienced at soliciting dissenting viewpoints. In addition,
because moderators were new, the earliest focus groups were held in a setting with the
study's Principal Investigator close by; the Principal Investigator is not an African
American. His presence is likely to have affected some of the group discussions, although
it is impossible to know to what extent this was the case.

There is also the concern to know how far the findings from a study can be
generalized to the specific population from which the study sample was drawn. Richie
and Lewis (2003) state that generalization in qualitative research involves three key
issues: whether what is found in a research sample can be generalized to, or held to be
equally true of, the parent population from which the sample is drawn; whether the

findings from a particular study can be generalized, or inferred, to other settings or
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contexts beyond the sampled one; and whether theoretical generalization (i.e., theoretical
propositions, principles or statements from the findings of a study) can be used to
develop further theory. The basis for generalization in qualitative research is very
different, however, from that in quantitative research (Lincoln & Guba, 1985). Ritchie
and Lewis (2003) would add:

Quialitative research cannot be generalized on a statistical basis - it is not

the prevalence of particular views or experiences, nor the extent of their

location within particular parts of the sample, about which wider inference

can be drawn. Rather, it is the content or 'map’ of the range of views,

experiences, outcomes or other phenomena under study and the factors

and circumstances that shape and influence them, that can be inferred to

the researched population (p. 269).
To reach a level of generalizability (known as “transferability” in qualitative research),
accuracy is needed (Winter, 2000). Accuracy depends on the quality of fieldwork,
analysis and interpretation. To increase validity, researchers can use triangulation through
multiple analysis, which is using different observers, interviewers, analysts to compare
and check data collection and interpretation (Golafshani, 2003) or respondent validation,
which involves taking research evidence back to the research participants to see if the
interpretation assigned is confirmed by those who contributed to it in the first place
(Ritchie & Lewis, 2003). This process increases credibility and validity, thus, increasing
the trustworthiness of the entire study (Lincoln & Guba, 1985). In this secondary analysis
| was unable to check the accuracy of transcripts or to hear the participants' own voices
due to the unavailability of group discussion audiotapes. However, another member of
the research team has confirmed my interpretation of study findings, and | have requested

the Principal Investigator of the original project, who knows the data very well, to review

my findings also.
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A related issue is the degree to which the focus group sample is representative of
the parent population. The representation should not be based on statistical significance
level but on inclusivity, namely, whether the sample provides "symbolic representation”
by containing the diversity of perspectives that are central to explanation (Ritchie &
Lewis, 2003). Inclusivity is practiced by reporting and explaining the atypical as much as
it does reporting the more recurrent themes. In this study, we approximated inclusivity
through reporting both areas of agreement and areas of disagreement. All things
considered, qualitative research is able to capture the perspective of participants
themselves in their own words, something that quantitative research cannot offer.

Despite the limitations, the study has important implications for healthcare
practice. Healthcare providers and healthcare staff must understand and acknowledge the
past experience and perspective of African American patients. This understanding can
help increase the chances of African American patients using healthcare service again.
One step towards getting a fuller understanding is further examining the four barriers that
is prevalent in the African American population. For now, these barriers have been
shown to affect the use of services, which may play a role in the healthcare disparity that
exists in the United States for African Americans. A better understanding of the four
barriers from African American patient perspectives may help ameliorate the problem by
suggesting ways in which quality of care may be improved.
Secondary data analysis

This study was a secondary data analysis stemming from an original study that
asked adult community members of three ethnic groups (African American,

Latino/Latina, and European American), each of whom had diabetes or hypertension or
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both, about their experiences with and perspectives on healthcare providers, specifically
doctors. Focus group questions ranged from topics regarding race concordance to trust
and respect and were structured to allow moderators the freedom to probe interesting
areas. As a relatively recent arrival on the research team, | coded and analyzed the
original data from all three ethnic groups. Because my study has involved secondary
analysis it is important to mention some of the limitations in using secondary data
analysis in psychological research.

One major limitation is that the researchers designed the interview guide and
collected data prior to my own arrival on the research team. Particular information that |
might have liked to have had was not collected; for example, in some instances the
moderator could have probed the respondents for more information about trust and other
aspects that negatively affects patient-provider communication. A second limitation in
using secondary data is that because I did not participate in the planning and execution of
the data collection process, | did not know exactly how it was done. This required me to
find the information through other means, such as attending research meetings, asking
team members, and reading meeting notes or meeting minutes. All things considered,
disadvantages to using secondary data include the inability to select specific questions
and lacking control over the precise timing or design of the data collection (Boslaugh,
2007; Tomlinson-Keasey, 1996).

There were also several benefits to working with secondary data. One was
economy: with data already available 1 did not need to devote resources to the data
collection phase of research. The time it has taken to learn about the community of

interest and analyze the data is minimal compared with the time it would have taken to
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gain initial access to an “elusive population” (Fielding, 2004), recruit participants,
conduct the group discussions and transcribe them. For this specific study, working with
secondary data facilitated my training by allowing me to focus more time on data analysis
and indirectly learn the proper way of conducting a study. Furthermore, as Wortman and
Bryant (1978) state, a system of quality control can be established when conducting
secondary data analysis, allowing the secondary researcher to inspect the work of the
primary researcher and verify the validity of his or her own procedures as well. Because |
was not one of the primary researchers in the original data collection, | was able to
inspect the original work in this manner. Lastly, this secondary analysis also adds to
existing knowledge by examining issues that were not addressed by the original
researchers (Cook, 1976; Johnson, 1964). It is profitable to conduct a reassessment of old
data in the light of new findings and conceptual extensions of prior literature.

It is important to mention that although I did not have to invest time creating a
research instrument or collecting the data, | did invest significant effort in coding the
primary data. This allowed me to acquaint myself with the questions that were asked to
participants and the responses given by them. Furthermore, this allowed me to feel
confident that the research question for the secondary data analysis fits well with the
existing data. I learned about the planning and execution of the data collection during
regular EQUALED meetings and reading through archival documents pertaining to the
original study’s research method and procedure. Having a strong literature base in the
area of African American health issues also enabled me to ground my qualitative analytic
decisions in conceptual understanding, thus strengthening my capabilities in analyzing

these data.
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Implications

Despite its limitations, this study provides important implications for African
American-specific interventions and future studies. Participants provided insight into how
the four barriers manifest. Health service providers must understand and acknowledge the
experience of minority patients who underuse their service. They should use these
insights to implement change in the healthcare system. As shown, the change does not
only apply to doctors, but to medical staff as well. This understanding can help create
culturally appropriate medical training for current and future medical staff, as well as
with current and future doctors, to help with their interaction with African American
patients. Such training might focus on ways to enhance effective communication and
strengthen patient opportunities for patient-provider concordance, while also building
medical trust and reducing real and perceived discrimination. Future studies might also
quantitatively examine these barriers together to see how they relate to the underuse of
health care services. Further, future studies might identify staff and/or providers who are
considered by African American patients to do an exceptional job in the areas of building
trust and communication; these staff and/or providers might then be observed or
interviewed so that their best practices can be identified. These best practices, in turn,

might be offered in future trainings of doctors and their clinic staff.
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Appendix
The focus group guide is used with permission by Somnath Saha.

The focus group guide was intended to probe people’s actual experiences with health
care, particularly interacting with physicians, as well as their values and preferences
regarding doctor-patient interactions. The focus group guide included the following:

e Introduction
e Experience with most recent visit to the doctor
e Good experiences with doctors
o Actual experiences
o What makes a good experience
e Bad experiences with doctors
o Actual experiences
o What would have made for a better experience
e Physician race/ethnicity
o Experiences
o Preferences
e Personal/sensitive topics discussed with doctors
o Drug and alcohol use
o Sexual history, activity, and function
o Delivering bad news
o Complementary and alternative therapies
o End-of-life preferences and living wills
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o Experiences of distrust
o What engenders trust
Respect
o Experiences of disrespect
o How is respect demonstrated
Following doctors’ recommendations — medications and procedures, lifestyle
changes
o Experience not following doctors’ recommendations
o What prompted non-adherence to recommendations
One piece of advice you’d like to give your doctor
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INTRODUCTION

Racial inequity in education outcomes is well-established. Differences in white and minority student test
scores, discipline outcomes, advanced course enrollment, graduation rates, and college enrollment rates,
among other indicators, reveal continued bias and systemic racism in U.S. education opportunities and
practices. Teachers’ own biases are a contributing factor to persistent inequity and have been shown to
impact teachers’ expectations, management, and instructional quality for students of color. !

Accordingly, school districts may attempt to address racial bias and resulting student outcome inequity
through teacher professional development and training opportunities, but there is great variation in district
training frameworks and approach. Districts may engage their staff in diversity awareness training, cultural
competency workshops, social justice professional development, and/or anti-racism programming. A critique
of cultural competency training notes that cultural awareness has many “overlapping derivatives,” such as
anti-racism, diversity, and micro-aggression training.2 Race-related trainings may therefore include similar
and overlapping topics and conversations; however, each topic has its own nuanced definition (Figure ES 1).

Figure ES 1: Definitions of Diversity-Related Topics

TOPIC DEFINITION

Anti-Racism  An active and consistent process of change to eliminate individual, institutional and systemic racism.

Anti- Strategies, theories, and actions that challenge social and historical inequalities/injustices that have
Oppression  become part of our systems and institutions and allow certain groups to dominate over others.

A condition or state of fair, inclusive, and respectful treatment of all people. Equity does not mean
treating people the same without regard for individual differences.

Equity Racial equity is the condition that would be achieved if one's racial identity no longer predicted, in a
statistical sense, an individual’s outcomes. The term racial equity if often used interchangeable with
racial justice and thus also implies work to address root causes of inequities, not just their
manifestation. This includes elimination of policies, practices, attitudes and cultural messages that
reinforce differential outcomes by race or fail to eliminate them.

Social justice includes a vision of society in which the distribution of resources is equitable, and all
Social members are physically and psychologically safe and secure. Social justice involves social actors who
Justice have a sense of their own agency as well as a sense of social responsibility toward and with others and
the society as a whole.

A term used to encompass the acceptance and respect of various dimensions including race, gender,
Diversity sexual orientation, ethnicity, socio-economic status, religious beliefs, age, physical abilities, political
beliefs, or other ideologies.

Authentically bringing traditionally excluded individuals and/or groups into processes, activities and

I rstan decision/policy making.

1[1] Starck, J.G. et al. “Teachers Are People Too: Examining the Racial Bias of Teachers Compared to Other American Adults.”
Educational Researcher, 49:4, May 1, 2020. p. 279. https://doi.org/10.3102/0013189X20912758 [2] Will, M. “Teachers Are as
Racially Biased as Everybody Else, Study Shows.” Education Week, June 9, 2020.
https://www.edweek.org/ew/articles/2020/06/09/teachers-have-racial-biases-too-study-shows.html [3] Schwartz, S. “Next Step
in Diversity Training: Teachers Learn to Face Their Unconscious Biases.” Education Week, May 14, 2019.
https://www.edweek.org/ew/articles/2019/05/15/next-step-in-diversity-training-teachers-learn.html

2Shepherd, S.M. “Cultural Awareness Workshops: Limitations and Practical Consequences.” BMC Medical Education, 19:14, 2019. p. 1.
https://bmcmededuc.biomedcentral.com/articles/10.1186/s12909-018-1450-5
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Implicit Bias

Also known as unconscious or hidden bias, implicit biases are negative associations that people
unknowingly hold. They are expressed automatically, without conscious awareness. Many studies
indicate that implicit biases affect individuals’ attitudes and actions, thus creating real-world
implications, even though individuals may not even be aware that those biases exist within
themselves. Notably, implicit biases have been shown to overcome individuals’ stated commitments
to equality and fairness, thereby producing behavior that diverges from the explicit attitudes that
many people profess. The Implicit Association Test (IAT) is often used to measure implicit biases with
regard to race, gender, sexual orientation, age, religion, and other topics.

A process of learning about and becoming allies with people from other cultures, thereby broadening

Multicultural understanding and ability to participate in a multicultural process. Cultural competence requires
Competency respect for the ways that others live in and organize the world as well as an openness to learn from

them.

Source: Canadian Race Relations Foundation, Racial Equity Tools, W.K. Kellogg Foundation®

To determine the most relevant and effective race-related training for their staff, districts seek to understand
the differences between these trainings and the evidence, if any, of their efficacy in reducing racial inequity
in education and education outcomes.

In this report, Hanover Research examines the overlap and/or distinctions between race-related trainings
and then explores five training types in greater detail.

Section I: Overlap and Distinctions Between Race-Related Trainings explores the nuances of race-
related training types and how they intersect. This section contextualizes training types before
presenting further details and impacts in the subsequent sections;

Section II: Anti-Racism and Anti-Oppression describes four anti-racism training types and their
effectiveness as well as examples of districts implementing anti-racist training. This section also
provides anti-racism and anti-oppression guides that may support districts in developing anti-racism
initiatives;

Section Ill: Equity and Social Justice provides evidence of efficacy of justice-oriented training for
teachers and a tool for assessing equity when hiring staff. This section also highlights districts with
equity training and guides that may support districts in developing their own related initiatives;

Section IV: Diversity and Inclusion summarizes recent research about the effectiveness of diversity
training. This section also highlights districts with diversity training and programs and includes a
sample guide that may support districts in developing diversity and inclusion initiatives;

Section V: Implicit Bias highlights studies about the effectiveness of implicit bias training as well as
districts using implicit bias training. This section also includes guides that may support districts in
developing implicit bias initiatives; and

Section VI: Cultural Competency provides recent literature regarding cultural competency training.
This section also references districts that use cultural competency training as well as guides that may
support districts in developing cultural competency initiatives.

3 Figure text reproduced almost verbatim from: [1] “CRRF Glossary of Terms.” Canadian Race Relations Foundation. https://www.crrf-
fcrr.ca/en/resources/glossary-a-terms-en-gb-1[2] “Racial Equity Resource Guide: Glossary.” W.K. Kellogg Foundation.
http://www.racialequityresourceguide.org/about/glossary [3] “Glossary.” Racial Equity Tools.
https://www.racialequitytools.org/glossary#multicultural-competency
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RECOMMENDATIONS

Determine the goals of race-related training within the district. Collect quantitative and
qualitative data to understand the district’s current areas of strength and current areas of need as
related to race. Use the data to inform the type of training that would most benefit the community.

aQ

Develop a comprehensive plan for addressing inequity and bias within the district, with race-
related training as one part of a multi-faceted approach. Work with stakeholders to develop
programming and strategic plans to addressing issues of race within the district as it relates to all
areas of district operation.

@)

Monitor progress toward the district’s vision of equity and inclusion on campus by developing a
framework for evaluation alongside the development of programming and strategic plans.
Regularly communicate progress to the community and involve stakeholders in the process by
which improvements are made.

@)

KEY FINDINGS

p The overlapping yet nuanced nature of race-related training reveals how training types exist on

a spectrum from informational and individualistic to practical and systemic. For example, the

National Court Appointed Special Advocate Association considers diversity training the first step

to build awareness, followed by anti-racism training, then coalition building. This last step involves

individuals working together to create change and requires participants to understand how
systemic racism negatively impacts society and their role in addressing issues.

p While research does identify positive outcomes for various race-related trainings, critical
perspectives suggest that certain types of trainings are insufficient or even detrimental to
certain goals. For example, there is some concern that cultural competency trainings reinforce the
establishment of “otherness” and do not engage participants in the conversations and activities
necessary to enact systemic change.

p Anti-racism training includes four common training methods: intergroup contact, training and
education, communication and media campaigns, and organizational development. To ensure
anti-racism training demonstrates effectiveness, sessions should prioritize balanced proportions
of backgrounds, support from leaders, safe environments, common goals among participants,
encouraging trainers, and other elements. Additionally, communication should target specific
issues and challenges rather than sending general positive messages that may cultivate prejudices.

p Diversity and implicit bias trainings appear to be more effective when participants have more
autonomy over engagement and see connections to their work. When individuals in the
education and non-education industries feel forced to participate in training sessions or fulfill
requirements, these employees may become less open to learning about diversity or participating
in discussions. However, when given more autonomy in training opportunities, such as through
voluntary training, employees may become more empowered to get involved. Additionally,
providing skills and actionable tools during training may lead to positive outcomes.

p Evidence regarding the effectiveness of cultural competency training is less prevalent in the
current education literature, although available information suggests its importance in
increasingly diverse classrooms. The recent empirical literature on cultural competency often
focuses on non-education areas and outcomes, such as the health industry and medical
institutions. However, school leader interviews and observations demonstrate that teachers feel
unprepared for supporting students of other cultures and cultural identities.
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SECTION I: OVERLAP AND DISTINCTIONS

In this section, Hanover explores the similarities and differences of race-related training types and
contextualizes training types before presenting further details and impacts in the subsequent sections. This
section also explores possible limitations of certain training types.

COMPARING TYPES OF RACE-RELATED TRAININGS

Although race-related trainings often include similar themes, their respective goals are often nuanced, and
well-intentioned content may sometimes fail to fully address race-related concepts.* The following
subsections provide descriptions of what makes each training unique as well as available critiques.

ANTI-RACISM TRAINING

During anti-racism training, facilitators support participants in increasing anti-racist attitudes and actions
as well as acknowledging problematic distribution of power and social dynamics.® A key part of anti-racism
training includes knowing the different types of racism and the different types of racists. These categories,
shown in Figure 1.1, show how anti-racism involves individuals and their involvement in a systemic issue.

Figure 1.1: Types of Racism and Racists

TYPES OF RACISM TYPES OF RACISTS

Individual racism refers to the beliefs, attitudes, and
actions of individuals that support or perpetuate
racism in conscious and unconscious ways. The U.S.
cultural narrative about racism typically focuses on
individual racism and fails to recognize systemic
racism.

Interpersonal racism occurs between individuals.
These are public expressions of racism, often
involving slurs, biases, or hateful words or actions.

Institutional racism occurs in an organization.
These are discriminatory treatments, unfair policies,
or biased practices based on race that result in
inequitable outcomes for whites over people of
color and extend considerably beyond prejudice.
These institutional policies often never mention any
racial group, but the intent is to create advantages.

Structural racismis the overarching system of racial
bias across institutions and society. These systems
give privileges to white people resulting in
disadvantages to people of color.

Actively Racist individuals consciously desire [racial
inequity and injustice] and expend energy moving in
the same direction as the walkway: they are actively
racist.

Non-Racist individuals do not consciously desire
racial injustice and do not seek to rush toward it.
However, because our systems operate in ways that
maintain racial inequality, non-racist people are still
being carried along the same path as actively racist
people, which will continue to lead to inequity and
injustice.

Anti-Racist individuals see where the walkway is
headed and actively work against the systems that
lead to injustice. Being anti-racist is not passive, but
instead requires constant effort. Because anti-
racism works against the prevailing “current,”
progress can seem slow or even nonexistent at
times.

Source: National Museum of African American History and Culture, Project READY: Reimagining Equity & Access for Diverse Youth®

4[1] Shepherd, Op. cit., pp. 1-2. [2] “What Do We Mean by Diversity Training.” The National Court Appointed Special Advocate
Association. p. 1. http://nc.casaforchildren.org/files/public/community/programs/training/What_is_Diversity_Training.pdf [3]
Osta, K. and H. Vasquez. “Implicit Bias and Structural Inequity.” National Equity Project. p. 1. https://nationalequityproject.org/wp-
content/uploads/National-Equity-Project-Implicit-Bias.pdf [4] Allen, J. “Improving Cross-Cultural Care and Antiracism in Nursing
Education: A Literature Review.” Nurse Education Today, 30:4, May 1, 2010. sec. Abstract.
http://www.sciencedirect.com/science/article/pii/S0260691709001634

5> Pedersen, A. et al. “Anti-Racism - What Works? An Evaluation of the Effectiveness of Anti-Racism Strategies.” Centre for Social
Change & Social Equity Murdoch University, March 2003. p. 6.
https://www.racialequitytools.org/resourcefiles/antiracism_what_works.pdf

% Figure text reproduced verbatim from: [1] “Being Antiracist.” National Museum of African American History and Culture.
https://nmaahc.si.edu/learn/talking-about-race/topics/being-antiracist [2] “Module 13: Allies & Antiracism.” Project READY:
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As shown in Figure 1.1, anti-racism training includes information on “working against systems that lead to
injustice.”” Therefore, training also includes information on being an ally—a person who understands the
disadvantages of people who identify as being in a different group, works towards supporting that group, and
continues to reduce their biases and increase their understanding.® For example, this matrix presents ally
behaviors and actions for individuals and groups, as well as actions and behaviors for passive non-racists,
active non-racists, and anti-racism advocates.?

Additionally, for anti-racism training in schools, this training explores institutional racism and its impact on
relationships and oppressed groups’ advantages and disadvantages. 1° Notably, this training includes the
impact of institutional leaders and their impact on institutional policies, procedures, and anti-racist
initiatives. 1! Anti-racism training in schools also includes anti-racism resources, teaching strategies, and
other components identified in anti-racist education literature and summarized by the National Museum of
African American History and Culture.'? These components appear in Figure 1.2.

Figure 1.2: Components of Anti-Racism Education

Examining the historical roots and Exploring the influence of race and Identifying appropriate anti-racist
contemporary manifestations of culture on one’s own personal and resources to incorporate into the
racial prejudice and discrimination professional attitudes and behavior  curriculum in different subject areas

Developing new approaches to
teaching children using varying Identifying and counteracting bias Dealing with racial tensions and
cognitive approaches to diverse and stereotyping in learning material conflicts

learning styles

Ensuring that personnel policies and
practices are consistent with equity
goals and that they provide
managers with the knowledge and
skills to implement equity programs

Assessing the hidden curriculum and
making it more inclusive and
reflective of all students’
experiences

Identifying appropriate assessments
and placement procedures and
practices

Source: National Museum of African American History and Culture®®

EQuITY TRAINING

Equity training aims to bring awareness to the issues within organizations (e.g., schools) and society that
prevent certain groups from accessing resources and opportunities. These training sessions build leadership
skills and confront opportunity gaps, which impact students’ access to resources, academic performance, and
disciplinary referrals.* A 2016 article published in Multicultural Perspectives refers to equity training as
“equity literacy,” which author Paul Gorski defines as “cultivating in teachers the knowledge and skills
necessary to become athreat to the existence of inequity in their spheres of influence.”*® This training focuses
on building teachers’ skillsets in four ways, as shown in Figure 1.3.

Reimagining Equity & Access for Diverse Youth. p. 13. https://ready.web.unc.edu/section-1-foundations/module-13-allies-
antiracism/

7“Module 13: Allies & Antiracism,” Op. cit.

8 “Racial Equity Resource Guide: Glossary,” Op. cit.

? “Spectrum: From Non-Racist to Anti-Racist Advocate.” Campbell Consulting. http://ready.web.unc.edu/files/2018/07/antiracist.jpg

10“Being Antiracist,” Op. cit.

1 Greene, M.P. “Beyond Diversity and Multiculturalism: Towards the Development of Anti-Racist Institutions and Leaders.” Journal

for Nonprofit Management, 2007. p. 11. https://www.racialequitytools.org/resourcefiles/greene.pdf

Being Antiracist,” Op. cit.

13 Figure text reproduced verbatim from: Ibid.

14[1] “Equity Training and Education.” Office of Equity and Human Rights, The City of Portland Oregon.
https://www.portlandoregon.gov/oehr/article/450420 [2] “Module 14: (In)Equity in the Educational System.” Project READY:
Reimagining Equity & Access for Diverse Youth. p. 14. https://ready.web.unc.edu/section-2-transforming-practice/module-14-
inequity-in-the-educational-system/

15 Gorski, P. “Rethinking the Role of ‘Culture’ in Educational Equity: From Cultural Competence to Equity Literacy.” Multicultural
Perspectives, 18:4, October 2016. p. 225. https://www.tandfonline.com/doi/full/10.1080/15210960.2016.1228344

124
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Figure 1.3: Equity Literacy Skills

The ability to redress

The ability to recognize The ability to respond in inequity in the long term,
even the subtlest forms of the immediate term to such as by effectively and
inequity, such as subtle inequity, such as by equitably attending to the The ability to sustain
ways in which students’ skillfully challenging deeper cultural dynamics  equity efforts—even in the
home languages might be colleagues or students of the institution that face of resistance
denigrated in a school who denigrate students’ make people believe it is
environment home languages acceptable to denigrate

students’ home languages

Source: Multicultural Perspectives®

DIVERSITY TRAINING

Diversity training presents an important and potentially influential initiative, as demonstrated in the section
on diversity and inclusion later in this report. 7 However, diversity training often demonstrates an
incomplete approach to race-related training, as it emphasizes raising awareness and often omits
discussions around systemic racism and social dynamics.!® Diversity training sessions and their role in
building awareness and understanding provide a stepping stone to deeper, more critical training sessions on
anti-racism and long-term development. Best practices literature for corporate diversity training notes that
“the primary goal [of diversity training] is to create ongoing awareness and understanding of human diversity
as a corporate asset.”1? In the health industry, too, professionals note diversity training’s emphasis on
awareness of differences and ensuring that institutions value all people.?°

The conversations that occur during diversity training explore the people included and excluded in an
organization or opportunities, why an organization should be inclusive, and whether the organization
commits to evolving its practices. When implemented as the first step in a larger race training process,
diversity training offers a space for reflection on participants’ beliefs and an organization’s opportunities.?!

IMPLICIT BIAS

During implicit bias training, participants learn about what implicit biases are, how everyone has implicit
biases, implicit bias’ impact on students and society, and strategies to counteract implicit biases and
implement more equitable practices.?? This type of training explains how people do not inherently have
biases but develop them consciously and unconsciously in everyday life. Training also reviews current policies
and procedures that support biases and considerations for how an organization or society can adapt to the
changes that come with reducing bias and changing biased operations. 2 Figure 1.4 presents key
considerations for when organizations and individuals address implicit bias, which training may include and
explore further.

16 Figure text reproduced verbatim from: Ibid.

17 Bezrukova, K. et al. “A Meta-Analytical Integration of Over 40 Years of Research on Diversity Training Evaluation.” Psychological
Bulletin, 11,2016. pp. 39-41. https://scholarship.sha.cornell.edu/cgi/viewcontent.cgi?article=1973&context=articles

18 [1] “What Do We Mean by Diversity Training,” Op. cit., p. 1. [2] Greene, Op. cit., p. 12. [3] Hudson, D.J. “On ‘Diversity’ as Anti-Racism
in Library and Information Studies: A Critique.” Journal of Critical Library and Information Studies, 1:1. pp. 10-11.
https://journals.litwinbooks.com/index.php/jclis/article/view/6

1% Manson, E. “Chapter 9: Training and Education.” In Diversity Primer, Diversity Best Practices. p. 137.
https://www.diversitybestpractices.com/sites/diversitybestpractices.com/files/import/embedded/anchors/files/diversity_primer_
chapter_09.pdf

20“Diversity Training v. Cultural Competency Training.” DiversityRx, January 18, 2011. http://www.diversityrx.org/blog/qa/diversity-
training-v-cultural-competency-training

21 “What Do We Mean by Diversity Training,” Op. cit., p. 1.

2211] “Module 4: Implicit Bias & Microaggressions.” Project READY: Reimagining Equity & Access for Diverse Youth. p. 4.
https://ready.web.unc.edu/section-1-foundations/module-4-implicit-bias-microaggressions/ [2] “Limiting Implicit Bias Training.”
Ohio Academy of Family Physicians. https://www.ohioafp.org/education/limiting-implicit-bias-training/

23 Osta and Vasquez, Op. cit., pp. 2-8.
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Figure 1.4: Implicit Bias Training Considerations

Situate learning about implicit bias in a historical and
socioeconomic political context

Highlight and interrogate the ways that current policies
and practices create and reproduce inequitable
outcomes that serve to reinforce our implicit biases and
the ways in which our implicit biases lead us to reify (and
justify) existing inequities

Understand that structural racism, othering, and
exclusion have become normalized and result in policies
and practices that ensure access to opportunity for some
and exclude others

Don'’t confuse the fact that “we all have implicit biases”
with immunity from responsibility as the benefactors of
the current inequitable structural arrangements

We are all connected - our fates our linked. Working for
social justice is not about “helping those kids” or “those
communities”, but about dismantling structures that
exclude, increasing access to opportunity and building
healthy, inclusive communities in which we all belong and
can thrive

Any effort to interrupt implicit bias and its impacts must
be accompanied by efforts to dismantle structures that
exclude and build structures that provide access to
opportunity or create new opportunities

Source: National Equity Project?

CULTURAL COMPETENCY

Cultural competency training informs participants about different cultures’ values and distinctions to
facilitate interactions with individuals that identify with another culture. Proponents of cultural
competency note that this type of training goes beyond awareness and presents an ongoing practice that
requires people to learn cultural developments and gain skills for various interactions.? Additionally, the
concept of cultural competency stems from cultural diversity (i.e., “the differences between people based on
a shared ideology and valued set of beliefs, norms, customs, and meanings evidenced in a way of life”), and
reflects the act of understanding cultural differences and using them to better engage with others.26

Critics find that cultural competency training lacks a critical lens, maintains a set understanding of a culture’s
beliefs and characteristics, and often creates a sense of “otherness” among non-white groups.?’ Although the
training aims to support participants in interacting with a variety of people and reducing inequities, the
approach may be too general and potentially harmful through its ability to create outgroups.?8 A critique of
cultural competency finds that this training does not confront power dynamics and considers the topic a new
form of racism that sustains oppression and “involves a shift away from racial exclusionary practices based on
biology to practices based on culture.”?’

24 Figure text reproduce verbatim from: Ibid.

25 “Diversity Training v. Cultural Competency Training,” Op. cit.

26 Campbell, E.L. “Transitioning from a Model of Cultural Competency toward an Inclusive Pedagogy of ‘Racial Competency’ Using
Critical Race Theory.” Journal of Social Welfare and Human Rights, 3:1, June 2015. p. 10.
http://jswhr.com/journals/jswhr/Vol_3_No_1_June_2015/2.pdf

27 Pon, G. “Cultural Competency as New Racism: An Ontology of Forgetting.” Journal of Progressive Human Services, 20:1, May 13, 2009.
pp. 59-60, 63. http://www.tandfonline.com/doi/abs/10.1080/10428230902871173

28 Shepherd, Op. cit., pp. 1, 4.

29 Pon, Op. cit., pp. 61-62.
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TRAINING COMPARISONS

The overlapping yet nuanced nature of race-related training reveals how training types exist on a spectrum
from informational and individualistic to practical and systemic.2C Figure 1.5 presents how one county in
Minnesota differentiates training types into three levels.

Figure 1.5: Levels of Race-Related Training

1. DIVERSITY =

2. CULTURAL COMPETENCY

3. ANTI-RACISM = SOCIAL JUSTICE/RACIAL JUSTICE

AWARENESS
= Develop a
sensitivity and
understanding  of
another ethnic
group

B Celebrates variety
of cultures and gain
knowledge of that
culture

®  Acknowledges and
respect each other’s
differences

®  Positive response -
however it will
never  effectively
address racism

Celebrates Diversity

Depth tends to be
historical perspective to
so we can all just get along
today

Emphasis is on effectively
operating in different
cultural contexts

Relate and communicate
across cultural lines

Managing diversity for
overall productivity and
often using the dominant
bias to do so

Doesn’t look at power,
privilege or access

Looks at the large, societal perspective
regarding issues of oppression and social change

Sights are set on changing the systems and
structures that perpetuate inequality and
inequity in our society

Addresses issues of power and privilege along
the lines of social identities

People at this level realize that racism is a
problem and are committed to working towards
it end

Need to address both how racism effects People
of Color as well as how racial injustice benefits
White People

How practices, policies and procedures do not
serve People of Color and over- serve White
People

Source: Ramsey County®!

Other organizations, such as the National Court Appointed Special Advocate Association, see race-related
training as operating on a similar spectrum. For this organization, diversity training again represents a first
step to build awareness, followed by anti-racism training, then coalition building. This last step involves
individuals working together to create change and requires participants to understand how systemic racism
negatively impacts society and their role in addressing issues.32

Furthermore, certain training types can exist individually but become more relevant, realistic, effective,
and equitable when implemented within other training types (e.g., discussing diversity within an anti-
racism training). 3 Critics of diversity and cultural competency training take issue with the stagnant and
simplistic nature of these initiatives—how they often build awareness and highlight differences between
people that inform interactions but do not address root problems (e.g., power); they may also create a sense
of “otherness,” and insufficiently supply practical teaching strategies.3*

Cultural competency and equity, on the other hand, present an example of overlap, with organizations
presenting cultural competency training through an equity lens. However, many of these training
opportunities in education spaces are criticized in that they “are implemented in ways that essentialize
marginalized students and mask the forms of structural injustice that feed educational outcome disparities.” 3

3071] “What Do We Mean by Diversity Training,” Op. cit., p. 1. [2] Osta and Vasquez, Op. cit., pp. 1-2.

31 Figure text reproduced verbatim from: “Three Levels for Anti Racism Training Diversity = Awareness, Cultural Competence,
Antiracism = Justice.” Ramsey County.

32“What Do We Mean by Diversity Training,” Op. cit., p. 1.

33[1] Ibid. [2] Shepherd, Op. cit., p. 1. [3] “How A Large Urban District Focused on Literacy Instruction and Improved Student Learning.”
Reading Apprenticeship at WestEd. sec. Abstract. https://readingapprenticeship.org/successstories/large-urban-district-
improved-student-learning/

3411] “What Do We Mean by Diversity Training,” Op. cit., p. 1. [2] Bezrukova et al., Op. cit. [3] Allen, Op. cit. [4] Shepherd, Op. cit., p. 1. [5]
Pon, Op. cit., p. 60.

35 Gorski, Op. cit., p. 221.
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SECTION II: ANTI-RACISM AND ANTI-OPPRESSION

In this section, Hanover presents examples and evidence of efficacy of four anti-racism training types:
intergroup contact, training and education, communication and media campaigns, and organizational
development. This section also provides anti-racism and anti-oppression resources that may support districts
in developing anti-racism initiatives.

To contextualize this section and reiterate the definitions from the introduction, anti-racism is “an active and
consistent process of change to eliminate individual, institutional and systemic racism,” and anti-oppression
represents “strategies, theories, and actions that challenge social and historical inequalities/injustices that
have become part of our systems and institutions and allow certain groups to dominate over others.”3¢

TYPES OF ANTI-RACISM TRAINING

The first type of anti-racist training, according to the Routledge International Handbook of Contemporary
Racisms, is intergroup contact, through which contact between people decreases prejudice. In a 2018 article
published in Behavioral Public Policy, authors use a meta-analytic approach to review 27 intergroup contact
studies. Twenty-four of these studies show that intergroup contact leads to more positive beliefs and less
prejudice. Although this meta-analysis lacks evidence that supports intergroup contact reducing racial
prejudice, analyzed studies find intergroup contact effective in a variety of settings.%”

During intergroup contact, contact quality appears to have a stronger impact on positive outcomes than
contact quantity, and bringing together a balanced group (i.e., a balanced proportion of majority to minority
group members) also supports anti-racism attitudes and reduces prejudice.®® When using intergroup contact
for anti-racism training, intergroup contact theory highlights five essential conditions that may occur in-
person or indirectly (e.g., virtually). These conditions include: 3’

B Equal status between interacting groups;

®  Common goals between groups;

®  |ntergroup cooperation;

®  Support from authorities, law, or custom; and

B Sjtuations that allow for developing personal acquaintance and friendships through meaningful,

repeated contact.

Another form of anti-racism development is training and education, in which programs “increase positive
intergroup behaviours [sic] and decrease prejudice or discrimination towards (perceived) out-group
members.”4% Such training typically occurs at schools and job sites, often focus on diversity, and may lead to
negative outcomes (e.g., increased discriminatory attitudes) for a small subset of participants.*? However, the
elements shown in Figure 2.1 may promote successful anti-racism education outcomes.

36 “CRRF Glossary of Terms,” Op. cit.

3711] Paluck, E., S. Green, and D. Green. “The Contact Hypothesis Re-Evaluated.” Behavioural Public Policy, July 10, 2018. pp. 1, 22.
https://www.researchgate.net/publication/326298328_The_contact_hypothesis_re-evaluated [2] Ben, J., D. Kelly, and Y. Paradies.
“Contemporary Anti-Racism.” In Routledge International Handbook of Contemporary Racisms, Routledge, 2020. p. Page numbers not
included.
https://books.google.com/books?hl=en&Ir=&id=s6PSDWAAQBAJ&oi=fnd&pg=PT9&dq=%22%22Routledge+International+Hand
book+of+Contemporary+Racisms%22+AND+%22Contemporary+anti-
racism%22&ots=twkxAs1EjS&sig=WeF21wlgcpCCébu2e9sUIFY7A_Ol#v=onepage&q=%22%22Routledge%20International%20H
andbook%200f%20Contemporary%20Racisms%22%20AND%20%22Contemporary%20anti-racism%22&f=false

38 Ben, Kelly, and Paradies, Op. cit., p. Page numbers not included.

39 Bulleted text reproduced verbatim from: Ibid.

40 bid.

1 bid.

©2020 Hanover Research 1"



Figure 2.1: Elements of Anti-Racism Education and Training

Use multiple instructional

. . .. Hold conversations within methods (e.g., readings, Integrate components of
Discuss racism explicitly . . .
a safe space group discussions, role the training
play)

Ensure trainers conduct
themselves respectfully,
build social norms,
enhance awareness, and
encourage contact

Focus on a range of
backgrounds (i.e., racial, Adjust training to meet
ethnic, cultural, religious) organization goals
rather than one group

Include participants from

different positions within

the organization and with
varied backgrounds

Source: Routledge International Handbook of Contemporary Racisms*?

The third type of anti-racism training is communication and media campaigns. This training type may improve
or worsen racist beliefs, and studies generally find mixed impacts of media campaigns on beliefs and attitudes.
Evidence of impacts becomes clearer among studies with targeted anti-racism messages rather than general
positivity and diversity messages.*® For example, an Australian health-focused report from 2006 highlights
that when communications emphasize specific problems and negative feelings, then change becomes more
productive. Notably: %

Anti-racism campaigns need to deal with specific negative beliefs used by the in-group when they
rationalize their negative feelings for the other group or when they simply describe members of the
out-group. Simply attempting to generate positive feelings to other groups will be far less effective and
perhaps be counterproductive as the target audience's system stimulates negative feelings to
counteract these attempts - thus strengthening the original negative attitudes (a harmful 'key').

Lastly, anti-racism training may occur through organizational development, which supports anti-racism
progress through assessments or auditing. For example, organizations may include the following methods: 4

®  |mplement new organizational policies, plans, or operational processes;
®  Model and enforce non-discriminatory standards;

Work to impact social norms and wider societal change;

Develop resources (e.g., teacher professional development);

®  Draw on organizational leadership; and

®  Deploy conflict resolution approaches.

According to research published in 2012 and 2009, methods demonstrate effectiveness when following
specific goals and visions, tailoring development to an organization’s characteristics, ensuring
accountability, and measuring outcomes.*® However, tools to assess the effectiveness of such methods on
racism require greater focus and specificity on systemic racism. 4’ One organizational development
evaluation tool, here, provides an example of a potential assessment resource to reflect on anti-racism

42 Figure adapted, with text reproduced verbatim with modifications, from: Ibid.

4 bid.

44 Block quote reproduced verbatim from: Donovan, R.J. and R. Vlais. “A Review of Communication Components of Anti-Racism/Anti-
Discrimination and Pro- Diversity Social Marketing/Public Education Campaigns.” Vic Health, June 2006. pp. 115-116.
https://www.vichealth.vic.gov.au/-
/media/ResourceCentre/PublicationsandResources/Discrimination/MoreThanTolerance/Paper_1-
Donovan_Communications_Marketing.pdf?la=en&hash=1BBDAB70D4D30E93076BA1F32723FDF5F1FB482C

45 Bulleted text reproduced nearly verbatim from: Ben, Kelly, and Paradies, Op. cit., p. Page numbers not included.

 |bid.

4’ Trenerry, B. and Y. Paradies. “Organizational Assessment: An Overlooked Approach To Managing Diversity And Addressing Racism
In The Workplace.” Journal of Diversity Management, 7:1, Spring 2012. p. 21.
https://www.researchgate.net/publication/267826856_Organizational_Assessment_An_Overlooked_Approach_To_Managing_Div
ersity_And_Addressing_Racism_In_The_Workplace
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training and development. Although the Western States Center created this tool for non-profits, it shows how
organizations may exist on a racism spectrum from an “All White Club” to an “Anti-Racist Organization,” and
the tool provides a rubric to help organizations identify their position.*® The tool also includes guiding
questions for discussing anti-racism development and suggestions for further improvement.*?

SPOTLIGHTS AND SAMPLES

The preceding subsection presents information and evidence from predominantly non-education
organizations, institutions, and sectors, though school districts also demonstrate anti-racism training
initiatives. However, these training sessions and initiatives appear to be evolving, and districts have or
present little evidence of outcomes. For example, Hartford School District, located in White River Junction,
Vermont, recently created a new anti-racism school policy. The policy, which awaits final approval, includes a
statement on the district’s anti-racist beliefs and the following changes to operations:>°

B Assess and monitor the “institutional climate” to understand implicit bias and its consequences;

B “Oppose teachings that perpetuate white supremacy and/or superiority by acknowledging the
violence, disenfranchisement, and bigotry these topics depict before a lesson begins;”

®  Train teachers and staff about racism and its inequitable outcomes, as well as training in “cultural
awareness and/or culturally responsive teaching practices;” and

®  Respond to racist acts by students by teaching them about the impact of their actions on others
through restorative justice, mediation or role playing, among other responses.

Additionally, Hartford School District board members continue to discuss potentially hiring anti-racism
experts, who would ensure that teachers receive accurate training from professionals in the field. The
position would “be appointed to positions akin to math coordinators in the school.”>!

In Cambridge, Massachusetts, Cambridge Public Schools (CPS) plans to offer two training initiatives shown in
Figure 2.2. CPS advances towards full implementation by following action plans and benchmarking dates.>2

Figure 2.2: Cambridge Public Schools Anti-Racism Trainings
COMPREHENSIVE ANTI-RACISM AND RACIAL EQUITY

FOUNDATIONAL ANTI-BIAS TRAINING PROFESSIONAL LEARNING

"  As part of the ongoing Dynamic Diversity ® Building on the foundation established by EverFi,

Development initiative, the 2019-20 budget CPS is working to develop comprehensive anti-
included funding to support the implementation of racism and equity professional learning for all
EverFi, a digital platform containing professional educators and staff. This professional learning
learning modules focused on preventing includes differentiated learning opportunities based
harassment, discrimination, and bias. This program on staff members’ previous experiences, role in CPS,
intends to clearly communicate organizational and racial and ethnic identities. Informally, this idea
norms and expectations relative to race and gender- has been referred to as a “core curriculum” for CPS
based interactions while establishing a common educators, which might include multiple modules of
base of knowledge for combating bias. content that CPS staff engage with over time.

48 “Anti-Racist Organizational Development.” Western States Center. pp. 60-63. https://catholicvolunteernetwork.org/wp-
content/uploads/2019/02/Anti-Racist-Organizational-Development-and-Assesment-Tool-Western-States-Center.pdf

42 1bid., pp. 65-75.

%0 Bulleted text reproduced verbatim from: Gregg, J.P. “Hartford School District Develops Wide-Reaching Policy on Racism.” Valley
News, June 26, 2020. https://www.vnews.com/Hartford-School-Board-enacting-anti-racism-policy-3496 1312

51 | bid.

52“Staff Training & Professional Learning.” Cambridge Public Schools. https://www.cpsd.us/equity/staff_training
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COMPREHENSIVE ANTI-RACISM AND RACIAL EQUITY

FOUNDATIONAL ANTI-BIAS TRAINING PROFESSIONAL LEARNING

®  The Office of Human Resources is continuing to ® The initial working group, comprised of staff from

work on the rollout of EverFi, a new digital platform human resources, professional learning, curriculum
containing training tools and video modules focused and instruction, and school leaders, has begun to
on harassment and discrimination prevention and define a set of equity competencies that will serve as
managing bias. Planning for a multi-phase, district- the foundation for the course. A plan for engaging
wide rollout is underway, with the goal of 100% of multiple educator stakeholders and community
CPS staff members engaging in and completing this members in the development of this course is
training by June 2021. underway. Opportunities for feedback and
involvement will be available in the upcoming
months.

Source: Cambridge Public Schools>3

Furthermore, Principal Joe Truss from Visitacion Valley Middle School, located in San Francisco, California,
gathered staff members together to discuss White Supremacy Culture in 2019. Truss discusses what White
Supremacy Culture is, why it needs to change, and how school staff members engaged in conversations and
reflection regarding White Supremacy Culture. Truss’ article is available through Next Generation Learning
Challenges here.>*

Guilford County Schools (GCS) in Guilford, North Carolina established its Office of Diversity, Equity, and
Inclusion in 2006, and the office continues to develop and offer diversity training and resources.>> GCS
finds that teachers often enter the school system with little understanding of race, racial identity, and
associated economic challenges. To support these teachers, who work in a district where most students
identify with minority groups, the Office of Diversity, Equity, and Inclusion focuses on training for all staff
levels.”® In 2018-2019, GCS offered monthly anti-racism training opportunities to certificated and classified
staff members. During these sessions, participants engaged in a two-day program from 9 am to 5 pm and
worked towards the following objectives:®”

®  Develop a common definition of racism and an understanding of its different form: individual,
institutional, linguistic, and cultural,

Develop a common language and analysis for examining racism in educational settings;

Understand one’s own connection to institutional racism and its impact on one’s work and personal
life;

B Understand how poverty and racism are inextricably linked;

B Understand the historical context for how racial classifications in the United States come to be and
how and why they are maintained;

B Address surface assumptions about how our work and personal lives are affected by racism;

Develop awareness and understanding of ways to begin “eliminating racism” in our schools, our lives,
and in institutional structures; and

%3 Figure text reproduced nearly verbatim from: Ibid.

%4 Truss, J. “When My School Started to Dismantle White Supremacy Culture.” Next Generation Learning Challenges, August 20, 2019.
https://www.nextgenlearning.org/articles/what-happened-when-my-school-started-to-dismantle-white-supremacy-culture

%5 Healey, L. “K-12 School Districts Work to Improve Inclusion Through Teacher Training.” INSIGHT Into Diversity, November 21,
2016. https://www.insightintodiversity.com/k-12-school-districts-work-to-improve-inclusion-through-teacher-training/

%6 1] Ibid., p. 12.[2] “By the Numbers.” Guilford County Schools. https://www.gcsnc.com/page/4313

57 Bulleted text reproduced verbatim from: “2018-2019 Anti-Racism Training for GCS Employees.” Guilford County Schools. p. 1.
https://www.gcsnc.com/cms/lib/NC01910393/Centricity/Domain/2412/2018-19%20Anti-
Racism%20Training%20Information%20and%20Schedule.pdf
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B Develop an understanding of the intersectionality of racism and all the other “isms” that plague our
society.

GCS'’s Professional Learning and Leadership department supports diversity-related training in addition to
managing teachers’ other professional development opportunities. The department notes the following
upcoming training programs on their website: %8

B Culturally Responsive Teaching; and

B MOOCs for Educators.

Education and other industry organizations provide sample frameworks and guides to support institutions
with anti-racism and anti-oppression training. Figure 2.3 contains examples of these guides, which districts
may consider when creating training opportunities that best fit their needs and goals.

Figure 2.3: Anti-Racism Training Frameworks and Guides

Anti-Oppression Toolkit

Becoming an Anti-Racism Anti-Oppression Training 3 How to Be an Antiracist
Educator Resource N?:tlonal Cgm%usagnd Educator
Wheaton College Toronto Youth Cabinet ommun'lty. adio ASCD
Association

Source: Multiple sources detailed below.*?

%8 Preceding information and bulleted links obtained from: [1] “Professional Learning Overview.” Guilford County Schools.
https://www.gcsnc.com/Domain/5037 [2] “Culturally Responsive Teaching.” Guilford County Schools.
https://www.gcsnc.com/site/default.aspx?PageType=3&DomainlD=5037&Modulelnstancel D=3050&View|D=6446EE88-D30C-
497E-9316-3F8874B3E108&RenderLoc=0&FlexDatalD=47446&PagelD=2141 [3] “MOOCs for Educators (The Friday Institute).”
Guilford County Schools.
https://www.gcsnc.com/site/default.aspx?PageType=3&DomainlD=5037&Modulelnstancel D=3050&View|D=6446EE88-D30C-
497E-9316-3F8874B3E108&RenderLoc=0&FlexDatalD=18402&PagelD=2141

% Figure adapted and links obtained from: [1] “Becoming an Anti-Racist Educator.” Wheaton College.
https://wheatoncollege.edu/academics/special-projects-initiatives/center-for-collaborative-teaching-and-learning/anti-racist-
educator/[2] Virelli, C. and A. Fernandez. “Anti-Oppression Training Resource.” Toronto Youth Cabinet, March 2019.
https://static1.squarespace.com/static/564be1d3e4b08e5f0e45876f/t/5c898d6c15fcc074e571f7f7/1552518509610/TYC+-
+Anti-oppression+resource+2019+-+March+11+Export.pdf [3] “Anti-Oppression Toolkit.” National Campus and Connumity Radio
Association, May 2013. http://imaa.ca/source/wp-content/uploads/2017/06/ncra-anti-oppression-toolkit.pdf [4] “How to Be an
Antiracist Educator.” ASCD, October 2019. http://www.ascd.org/publications/newsletters/education-
update/oct19/vol61/num10/How-to-Be-an-Antiracist-Educator.aspx
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https://www.gcsnc.com/site/default.aspx?PageType=3&DomainID=5037&ModuleInstanceID=3050&ViewID=6446EE88-D30C-497E-9316-3F8874B3E108&RenderLoc=0&FlexDataID=18402&PageID=2141
https://wheatoncollege.edu/academics/special-projects-initiatives/center-for-collaborative-teaching-and-learning/anti-racist-educator/
https://wheatoncollege.edu/academics/special-projects-initiatives/center-for-collaborative-teaching-and-learning/anti-racist-educator/
https://static1.squarespace.com/static/564be1d3e4b08e5f0e45876f/t/5c898d6c15fcc074e571f7f7/1552518509610/TYC+-+Anti-oppression+resource+2019+-+March+11+Export.pdf
https://static1.squarespace.com/static/564be1d3e4b08e5f0e45876f/t/5c898d6c15fcc074e571f7f7/1552518509610/TYC+-+Anti-oppression+resource+2019+-+March+11+Export.pdf
http://imaa.ca/source/wp-content/uploads/2017/06/ncra-anti-oppression-toolkit.pdf
http://www.ascd.org/publications/newsletters/education-update/oct19/vol61/num10/How-to-Be-an-Antiracist-Educator.aspx
http://www.ascd.org/publications/newsletters/education-update/oct19/vol61/num10/How-to-Be-an-Antiracist-Educator.aspx

SECTION I1I: EQUITY AND SOCIAL JUSTICE

In this section, Hanover presents evidence of justice-oriented training for teachers and a tool for assessing
equity. This section also highlights districts with equity training and guides to support districts in developing
equity and justice initiatives. Notably, research on equity training and its impact on students and schools is
limited and lacks clear evidence and causal effects.

As noted in the introduction, equity is “a condition or state of fair, inclusive, and respectful treatment of all
people. Equity does not mean treating people the same without regard for individual differences.”® More
specifically, “racial equity is the condition that would be achieved if one's racial identity no longer predicted,
in a statistical sense, an individual’s outcomes. The term racial equity if often used interchangeable with racial
justice and thus also implies work to address root causes of inequities, not just their manifestation. This
includes elimination of policies, practices, attitudes and cultural messages that reinforce differential
outcomes by race or fail to eliminate them.”¢? Furthermore, “social justice includes a vision of society in which
the distribution of resources is equitable, and all members are physically and psychologically safe and secure.
Social justice involves social actors who have a sense of their own agency as well as a sense of social
responsibility toward and with others and the society as a whole.”%2

RESEARCH AND IMPACT

School districts may support diversity and inclusion through social justice and equity means, which
demonstrate effectiveness as presented in a relatively recent national teacher conference. In 2015, the
Progressive Education Network (PEN) held the conference “Teaching the Possible: Access, Equity, and
Activism!”¢3 The conference combined social justice training with professional development components to
“provide attendees with opportunities to investigate their own roles in producing, changing, and interpreting
socially-just learning and teaching in their own school contexts.” ¢* A 2017 study on the conference’s
framework finds that the workshops on social justice incorporated effective training elements, including:

®  Contentfocus; ®  Duration;and
B Active learning; B Collective participation.

®  Coherence;

Although the study does not specify how well the teachers retained and implemented the knowledge and
skills gained at the conference, the author highlights how the theme of justice combined with workshops
allowed for deep reflection and connections. These workshops, therefore, provided professional
development-oriented training with justice content to present accessible and topical teaching strategies.%

To assess the impact of equity and justice training, organizations may use rubrics and assessment guides to
reflect on their progress and status. For example, the Checklist for Racial Equity presents part of an equity
evaluation tool, which allows for a clear analysis of equity in staffing and may support districts with hiring.¢”

60 “CRRF Glossary of Terms,” Op. cit.

61 “Racial Equity Resource Guide: Glossary,” Op. cit.

%2 |bid.

63 Gambone, M. “Teaching the Possible: Justice-Oriented Professional Development for Progressive Educators.” Brock Education
Journal,27:1,2017. https://www.researchgate.net/publication/322240464 _Teaching_the_Possible_Justice-
Oriented_Professional_Development_for_Progressive_Educators

%4 bid., p. 53.

%5 Bulleted text reproduced verbatim from: Ibid., p. 64.

% |bid., pp. 53, 64.

7 Lettner, T. and S. Louis. “Anti-Racist Organizational Change: Resources & Tools for Nonprofits.” CommunityWise Resource Centre,
2017. pp. 36-37. http://communitywise.net/wp-content/uploads/2017/10/AROC-Resources-and-Tools_web.pdf
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SPOTLIGHTS AND SAMPLES

Teachers in Montgomery County Public Schools (MCPS) have the opportunity to participate in the Equity and
Excellence in Education (EEE) program through a partnership with McDaniel College. This certificate program
includes five courses, a total of 15 credits, and engages teachers in “the theory, research, and practice of
teaching and leading for equity in the classroom, school and beyond.” %8 Program course work includes those
in Figure 3.1.

Figure 3.1: Courses Required for the Equity and Excellence in Education Certificate

Four?datlon.s i Race and Ethnicity in ~ Culturally Reflective Leade_rsh|p e Re§earch and.
Social Justice . : . Equity and Planning for Equity
. American Education Instruction
Teaching Excellence and Excellence

Source: McDaniel College®’

Furthermore, the program supports teacher and district development through the following objectives:”°

B Reach every student by building a culture of equity in our schools and classrooms;

B Conduct action research related to cultural proficiency and educational equity;

®  Delveintocritical race theory to examine the impact of race and ethnicity on public school curriculum
and pedagogy;

®  Examine ways dominant cultures serve groups to varying degrees;

B  Understand how curricular and pedagogical choices can reproduce inequities or promote success for
all students; and

n

Grow as an educational leader able to transform environments for equity and excellence.

Education organizations provide sample frameworks and guides to support equity and social justice training,
as linked in Figure 3.2.

Figure 3.2: Equity and Social Justice Training Frameworks and Guides

Professional L . Saocial Justice Standards: Northshore School Racial Justice in
ro e55|on'a €arning . The Teaching Tolerance District Equity Education: Resource
Sequences Desgned for E.qwtv B e ok Framework Guide
Next G?:;ﬁzl:nelgearnmg ®  Facilitator Guide Northshore School National Education
& Teaching Tolerance District Association

Source: Multiple sources detailed below.”*

$8[1] “Equity & Excellence Certification.” Montgomery County Public Schools.
https://www.montgomeryschoolsmd.org/departments/clusteradmin/equity/certification.aspx [2] “Can Equity Be Taught?”
Edutopia, May 19, 2017. https://www.edutopia.org/article/can-equity-be-taught-carly-berwick

%9 Figure adapted from: “Equity and Excellence in Education.” McDaniel College. p. 2. https://news.montgomeryschoolsmd.org/wp-
content/uploads/2018/01/McDaniel-College-Equity-and-Excellence-in-Education-flyer.pdf

70 Bulleted text reproduced verbatim from: Ibid., p. 1.

7! Figure adapted with links obtained from: [1] “Professional Learning Sequences Designed for Equity.” text/html. Next Generation
Learning Challenges. https://www.nextgenlearning.org/equity-toolkit/professional-learning [2] “Social Justice Standards | The
Teaching Tolerance Anti-Bias Framework.” Teaching Tolerance. https://www.tolerance.org/professional-development/social-
justice-standards-the-teaching-tolerance-antibias-framework [3] “The Teaching Tolerance Social Justice Standards: A Professional
Development Facilitator Guide.” Teaching Tolerance, 2018. https://www.tolerance.org/sites/default/files/2018-11/TT-Social-
Justice-Standards-Facilitator-Guide-WEB_0.pdf [4] “The Teaching Tolerance Social Justice Standards: A Professional
Development Facilitator Guide.” Teaching Tolerance. https://www.tolerance.org/sites/default/files/2018-11/TT-Social-Justice-
Standards-Slide-Deck.pdf [5] “Northshore School District Equity Framework.” Northshore School District, 2019.
https://www.boarddocs.com/wa/nsd/Board.nsf/files/BALKRF531B8E/$file/NSD%20Equity%20Framework_Updated.pdf [6]
“Racial Justice in Education: Resource Guide.” National Education Association. https://neaedjustice.org/wp-
content/uploads/2018/11/Racial-Justice-in-Education.pdf
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SECTION IV: DIVERSITY AND INCLUSION

In this section, Hanover presents recent literature regarding the effectiveness of diversity training and
highlights districts with diversity programs.

As defined in the introduction, diversity is “a term used to encompass the acceptance and respect of various
dimensions including race, gender, sexual orientation, ethnicity, socio-economic status, religious beliefs, age,
physical abilities, political beliefs, or other ideologies.””? Inclusion means “authentically bringing traditionally
excluded individuals and/or groups into processes, activities and decision/policy making.””3

RESEARCH AND IMPACT

Diversity training demonstrates effectiveness according to research studies in education and non-
education sectors. For example, a 2016 meta-analysis published in Psychological Bulletin references 260
workplace- and school-based studies. Researchers analyze the studies for the impact of diversity training on
participants’ cognitive learning (i.e., awareness), behavioral learning (i.e., skill-building and implementation),
attitudinal learning (i.e., attitude towards diversity and self-efficacy), and reactions (i.e., feelings towards the
training and the trainer).”* Researchers present the following outcomes:”>

B Reactions to the training itself feature the strongest overall positive effects;
®  Diversity training programs seem less effective in changing attitudes;
B Diversity training effects on reactions and attitudinal/affective learning decayed over time;

®  Training effects on cognitive learning remained stable or in some cases even increased in the long-
term; and

B The effectiveness of diversity training varied as a function of diversity training context, design, and
to alesser degree the characteristics of trainees.

Additionally, when studying the education sector specifically, diversity training for higher education faculty
members demonstrates certain positive impacts of training on student and faculty outcomes. A 2016 study
published in the International Journal for the Scholarship of Teaching and Learning uses focus group interviews
with 16 faculty members and 37 students across seven colleges to determine the effects.”® Figure 4.1 shows
how faculty diversity training impacts faculty members and students.

Figure 4.1: Impacts of Diversity Training on Faculty and Students

FACULTY MEMBERS STUDENTS

®  |deologically ®  Professional development
®  |ndividually through knowledge and skill ® Classroom environment
development B Personal growth

®  |nterms of classroom practice
Source: International Journal for the Scholarship of Teaching and Learning””

72“CRRF Glossary of Terms,” Op. cit.

73“Racial Equity Resource Guide: Glossary,” Op. cit.

74 Bezrukova et al., Op. cit., pp. 10-11, 30.

7> Bulleted text compiled and reproduced verbatim from: Ibid., pp. 39-41.

76 Booker, K.C., L. Merriweather, and G. Campbell-Whatley. “The Effects of Diversity Training on Faculty and Students’ Classroom
Experiences.” International Journal for the Scholarship of Teaching and Learning, 10:1, 2016. pp. 1-2.
http://digitalcommons.georgiasouthern.edu/ij-sotl/vol10/iss1/3

77 Figure text reproduced verbatim from: Ibid., p. 3.
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However, this study notes limitations of diversity training, including a lack of time to put knowledge from the
training into course schedules, which indicates that training may not convey the importance of integrating
diversity into curricula. Additional training limitations include not addressing potential student and faculty
resistance as well as perceived incompatibility between diversity education and course content.”®

Additionally, the Harvard Business Review’s (HBR’s) article, “Why Diversity Programs Fail.” notes similar
challenges when implementing diversity training programs.”’? For instance, required training may trigger bias
and negativity rather than reduce it. Therefore, effective training allows for autonomy. Such approaches
“engage managers in solving the problem, increase their on-the-job contact with female and minority
workers, and promote social accountability—the desire to look fair-minded.” 8 Opting for less forceful
diversity training methods demonstrates effectiveness in HBR authors Dobbins and Kalev’s 2016 review of
diversity program outcomes. Figure 4.2 presents eight initiatives that result in greater diversity among
employees in 829 large and midsize U.S. companies.8!

Figure 4.2: Effective Diversity Training Initiatives

®
w Voluntary training :;% Self-managed teams
C

°
@ Cross-training ﬁ College recruiting: women

[[OD\ e . . ﬂ .
QQQ College recruiting: minorities ®e Mentoring
[~ ..
&= =
000 Diversity task forces ' Diversity managers
TN

Source: Harvard Business Review?®?

SPOTLIGHTS AND SAMPLES

Twinsburg City School District, located in Twinsburg, Ohio, expanded its diversity training in 2017. The
changes, approved unanimously by the local school board, initiated a partnership with The Diversity Center
of Northeast Ohio through which Twinsburg teachers receive training on diversity and other social topics,
including:8®

®  Bodyimage and stigma; " Immigration;
® | GBTQinclusion; ®  Fthnicity;
®  Bullying prevention; ® Leadership; and
®  Gender; " Special needs.
®  Problem-solving;

78 Ibid., p. 6.

77 Dobbin, F. and A. Kalev. “Why Diversity Programs Fail.” Harvard Business Review, July 1, 2016. https://hbr.org/2016/07 /why-
diversity-programs-fail

80 |bid.

81 bid.

82 Figure adapted from: Ibid.

83 Preceding information obtained and bulleted text reproduced nearly verbatim from: Helms, A. “Twinsburg District Expands Its
Diversity Training.” MyTownNEO, August 25, 2017. https://www.mytownneo.com/news/20170825/twinsburg-district-expands-
its-diversity-training
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Although the district does not appear to publish outcomes from the training, Twinsburg City School District
continued its partnership with The Diversity Center of Northeast Ohio after the first year, which may suggest
a positive impact of the program on students and teachers.8

Additionally, Spring Grove Area School District, located in Spring Grove, Pennsylvania, supports multiple
diversity training opportunities and initiatives as part of annual events, sustained programs, and
collaborative efforts. These initiatives appear in Figure 4.3 and vary regarding the individuals involved and
the subjects discussed (e.g., race, mental health, gender identity).8>

Figure 4.3: Spring Grove Area School District Diversity Initiatives

INITIATIVE DESCRIPTION

Spring Grove Area School District hosts an annual Diversity Festival to showcase and
celebrate the diversity represented in the community. The district invites the entire
community to attend the festival to learn from each other and their differences, to experience
an inclusive and welcoming environment, and to help break down barriers in their society.
Each year, a keynote speaker addresses the attendees to share personal experiences,
challenges, and successes. The district has been honored to host several notable keynote
speakers: Dr. Pamela Gunter-Smith, President of York College; Mr. Adnan Pasic, VP & Sr.
Commercial Loan Officer/Lancaster Market Executive with ACNB Bank; U.S. Navy Rear
Admiral Jonathan A. Yuen; Mr. Darrien Davenport, Executive Director of Multicultural
Engagement at Gettysburg College.

Diversity Festival

Spring Grove Area  Grade 6 students at Spring Grove Area Intermediate School immerse in presentations where
Intermediate School they learn about the traditions, foods, holidays, etc. of different cultures. After the
Cultural Day presentations, students may try new foods from various cultures represented in the program.

Mr. Jason Reed, founder of REACH!, has been an Artist in Residency at Spring Grove Area High
School over the last two years. The purpose of the program is to promote self-discipline,
respect for others, and respect for yourself. Mr. Reed recently received the YMCA Racial
Justice Award.

Artist in Residency

Spring Grove Area High School counselors, in conjunction with other staff members, develop

Character Education and teach Character Education classes approximately twice a month to all high school
Classes students. The various topics include, but are not limited to, diversity acceptance, mental
wellness, connecting with others, drug prevention, safe driving, after high school planning, etc.

Leadership Diversity
Training from Dr.
Monea Abdul-
Majeed, Racial
Justice Coordinator

The District Leadership Team and various staff members have had multiple opportunities to
meet with, and learn from, Dr. Monea Abdul-Majeed, the Racial Justice Coordinator for YWCA
York. Dr. Abdul-Majeed presented on topics such as implicit bias and inclusion. She has also
helped the district continue its diversity planning.

Professional
Development by
Stock and Leader

District leadership and staff members have participated in several diversity seminars and
training offered by Stock and Leader.

Spring Grove Area School District has participated in the Leadership York: Leadership for
Diverse Schools program. Educators learn to interact more effectively with diverse
populations of students, parents, and colleagues. The program fosters understanding,
acceptance, and tolerance so the participants can be leaders in helping to build culturally
proficient communities within their districts.

Leadership for
Diverse Schools

Spring Grove Area School District participates and is represented on the York County

. Yor!( Coun?y Diversity Advisory Council to facilitate communication between community members and
Diversity Advisory . . . . .
Council diverse populations and addresses matters related to diversity that are important to

everyone.

84“Minutes of REGULAR Meeting, March 20, 2019.” Twinsburg City School District, March 20, 2019.
http://www.twinsburg.k12.oh.us/Downloads/P_Mins_19_03_20.pdf

85 “Diversity In Our Schools.” Spring Grove Area School District. https://www.sgasd.org/domain/927
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INITIATIVE DESCRIPTION

Spring Grove Area

Ly sl School officials and student leaders work together in an inclusive environment to delve into
S.P.I.LR.LT. (Student . . . . .
Problem various student issues affecting the student population. Through cooperative and open

discussions, they discuss ways to resolve important and sensitive matters to help keep the

Identification and . Y .
school environment a positive and safe learning space.

Resolution of Issues
Together) Council

The word Aevidum means "l've got your back." The Aevidum club at Spring Grove Area High
School works to create a school climate where students feel accepted, appreciated,

Aevidum acknowledged, and cared for. The club works to create a place where teachers, students, and
staff embrace these values and support each other every day. Aevidum sees the importance
of starting and continuing conversations about mental health and suicide prevention.

The Friends and Fun Festival club is for students interested in working with special needs
students from Spring Grove High School as well as neighboring schools. The FFF is a field day
type event that provides a fun and social experience for diverse students in the Autistic
Support and Multiple Disabilities classrooms in Spring Grove Area School District.

Friends and Fun Day

The goal of the Gay-Straight Alliance (GSA) at Spring Grove High School is to promote a safe
community for every person regardless of his/her sexual preference or gender identity.
Members of the GSA will work to increase awareness while educating the social community in

GSACIUE a frank but respectful manner. The GSA is a creative and respectful outlet in which to
understand all viewpoints. Most importantly, the GSA is a fun and exciting group in which to
reduce social stigmas and lead by example.

Staff members from across the district participate in professional development activities and

. . training regarding diversity and inclusion. The committee discusses areas of concern and how
Diversity 2 . . e .

Committee the district can continue to embrace and improve upon building understanding and

acceptance among staff and students. Members of the committee write and revise the
Building Level Diversity Action Plans each year.

WEB is a middle school orientation and transition program that welcomes Grade 7 students
and makes them feel comfortable throughout the first year of their middle school experience.
WEB (Where WEB also acts as an anti-bullying program for the middle school by providing it with a cadre of
Everyone Belongs)  student leaders who look for bullying behavior and help stop it. WEB gives older students
permission to be aware of and report any negative behavior they see, creating a safer school

for everybody.

LINK Crew is a transition program that provides social and academic support throughout the
year for Grade 9 students. This program utilizes upper-classmen as leaders, motivators, role

LINK Crew models, and teachers. Selected leaders commit to attend and actively participate in multiple
training sessions as well as social events. They will also commit to working with and building
relationships with a selected group of freshmen throughout the year.

Project TEAM for Grade K-6 students is a comprehensive bullying prevention/social and
emotional school-wide program. Project TEAM aims to improve schools’ climate and culture,
making sure all students feel connected and part of the team. Students learn the six
foundations of Project TEAM: Helping Others, Positive Change, Anti-Bullying, Problem
Solving, Resiliency, and Leadership. Students will gain an understanding of the foundations,
why they are important, and how to implement them in their lives in and out of school.

Five Spring Grove Area High School students had the opportunity to attend the YWCA York

YWCA Leadership Leadership Summit in the fall of 2019, where students gathered in a supportive and structured

Summit: Dialogues  environment to have dialogues about race. The students spoke freely about their experiences

in Race dealing with race while encouraging cultural competency, acceptance, and inclusivity within
schools.

Project TEAM

Source: Spring Grove Area School District®

86 Figure text reproduced nearly verbatim from: Ibid.
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As shown in Figure 4.3, diversity training opportunities and initiatives take many forms, and districts may use
various programs to fit their needs. Alternatively, districts may turn to fewer but still comprehensive training
opportunities. For example, the National Education Association (NEA) offers the Diversity Training Program,
which requires at least 11 hours of participation in a stand-alone program or in conjunction with the NEA’s
Social Justice Training Program and Cultural Competence Training Program. These programs, their sessions,
and their objectives appear on the program brochure here. 8 Districts may consider aligning training
opportunities with NEA’s or engaging in these programs directly.

87 “Diversity Training Program.” National Education Association. https://www.nea.org/assets/docs/Diversity%20Training.pdf
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SECTION V: IMPLICIT BIAS

In this section, Hanover presents recent literature regarding the effectiveness of implicit bias training. This
section also highlights districts with implicit bias training and guides that may support districts in developing
implicit bias initiatives.

To contextualize this section, the following definition presents an abbreviated version of the one detailed in
the introduction: “implicit biases are negative associations that people unknowingly hold. They are expressed
automatically, without conscious awareness.”88

RESEARCH AND IMPACT

Implicit—or unconscious—bias may lead to adverse outcomes (e.g., suspensions) among minority
students. 8 However, implicit bias training demonstrates potential and measurable effectiveness in
changing teachers’ biased beliefs and student interactions.?® Regarding implicit bias’s impact on students, a
2017 paper from the University Council for Educational Administration conference analyzes discipline and
student race from the 2015-2016 academic year. The analysis includes 41 school administrators and 2,468
discipline-causing incidents. Results show that “in overall and subjective (but not objective) incidents, implicit
bias accounted for differences in the relationship between race and discipline severity at similar levels.”?!
These results highlight how certain students receive more severe punishments regardless of their actions,
which occurs frequently and may affect students beginning in early education.??

In the few available studies that review the impact of implicit bias training on teachers and students, training
supports positive teacher attitudes and interactions. For example, a 2014 study analyzes the impact of
implicit bias training on male and female university faculty members’ attitudes towards women in science,
technology, engineering, and mathematics (STEM). The study uses a pre- and post-test method to compare
234 faculty members’ attitudes before and after implicit bias training and bases the study on awareness
training being effective in improving views on race and gender.?® Researchers find that male faculty members
are more likely than female faculty members to support stereotypes about women in STEM. Additionally,
implicit bias training leads to an improvement in male, but not female, faculty members’ attitudes towards
women in STEM. %4

According to the report, “Unconscious Bias in the Classroom.” engaging teachers in implicit bias programs
supports bias reduction efforts for the following three reasons: >

®  Engagement at the teacher level reaches into classroom practice in a way that higher-level policies
do not;

88“Glossary,” Op. cit.

89 Gullo, G.L. “Principal Implicit Bias in School Disciplinary Decisions.” University Council for Educational Administration, November 17,
2017. Retrieved from Google Scholar: https://scholar.google.com/citations?user=Tc-JxugAAAAJ&hl=en

90[1] Ibid., p. 3.[2] Gilliam, W.S. et al. “Do Early Educators’ Implicit Biases Regarding Sex and Race Relate to Behavior Expectations and
Recommendations of Preschool Expulsions and Suspensions?” Yale University Child Study Center, September 28, 2016. p. 15.
https://medicine.yale.edu/childstudy/zigler/publications/Preschool%20Implicit%20Bias%20Policy%20Brief_final_9_26_276766_5
379_v1.pdf [3] Jackson, S., A. Hillard, and T. Schneider. “Using Implicit Bias Training to Improve Attitudes toward Women in STEM.”
Social Psychology of Education, 17:3, September 1, 2014. p. 4.
https://www.researchgate.net/publication/269354231_Using_implicit_bias_training_to_improve_attitudes_toward_women_in_STE
M

1 Gullo, Op.cit., p. 2.

22 Gilliam et al., Op. cit.

93 Jackson, Hillard, and Schneider, Op. cit., pp. 4, 6, 7.

% Ibid., p. 4.

% Linked obtained and bulleted text reproduced verbatim from Gershenson, S. and T. Dee. “Unconscious Bias in the Classroom:
Evidence and Opportunities.” Google, Inc., 2017. pp. 14-15. https://services.google.com/fh/files/misc/unconscious-bias-in-the-
classroom-report.pdf
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B Teacher-facing programs engage the entire classroom context, creating the possibility of supportive
“recursive” processes (e.g., by improving classroom climate or creating positive peer interactions)
and, by implication, more promising scalability; and

®  The established infrastructure associated with teacher training and professional development
provides opportunities to situate such interventions for both pre-service and in-service teachers.

SPOTLIGHTS AND SAMPLES

Long Beach Unified School District (LBUSD), located in Long Beach, California, acknowledges and works
towards reducing implicit bias among teachers through student-led training. LBUSD partnered with
Californians for Justice (CFJ) to train students as leaders and workshop facilitators. CFJ also supports staff
members with professional development.? CFJ highlights key positive outcomes from working with the
LBUSD community on its website. These outcomes also appear in Figure 5.1.77

Figure 5.1: Californians for Justice and Long Beach Unified School District Successes

CFJ has trained hundreds of youthof In 2008, CFJ pushed for the

successful and

In 2013, CFJ Long Beach successfully

color in Long Beach to be community
leaders and organizers. CFJ youth
have gone on to attend universities
and to work in their communities as
change makers and leaders.

adoption
implementation of the Academic and
Career Success Initiative at LBUSD.
The CFJ-led initiative increased
college-going rates for the district
and doubled the rate of students
graduating with A-G  college

moved LBUSD to pass a resolution
committing to implement restorative
justice practices district-wide as an
alternative to punitive discipline
practices that disproportionately
target students of color.

requirements.

Source: Californians for Justice?®

During the spring of 2019, students trained by CFJ led an implicit bias training for LBUSD teachers, which
provided a space for teachers to reflect on their teaching and learn unbiased practices. An outcome of this
two-day training included learning that student silence may reflect discomfort rather than disinterest or
defiance. Additionally, teachers learned about student perspectives and how teachers must be mindful of
their comments and interactions with students since “teachers may not realize when they make hurtful
remarks.”?? The training also provided time and space to have deep conversations, open communication,
active engagement, and attention focused on reducing implicit bias.1%0

Cleveland Heights-University Heights City School District (CH-UH School District), located in University
Heights, Ohio, implemented implicit bias training to address opportunity gaps. District data showed that a
disproportionate number of minority students received referrals, suspensions, and expulsions and were not
enrolled in Advanced Placement classes. To better support minority students—who comprised most of the
student population—district leaders now mandate three diversity training sessions, including: 101

®  Acourse on self-identity;
®  Acourse that explores stereotypes and microaggressions; and

B Acourse that addresses the historical marginalization of students of color in the United States.

96 “CFJ Youth Leading Together with LBUSD to Interrupt Bias in the Classroom.” Californians for Justice, April 17, 2019.
https://caljustice.org/2019/04/17 /cfj-youth-leading-together-with-Ibusd-to-interrupt-bias-in-the-classroom/

97 “Long Beach.” Californians for Justice. https://caljustice.org/our-work/long-beach/

%8 Figure text reproduced nearly verbatim from: Ibid.

97 Schwartz, Op. cit.

100“CFJ Youth Leading Together with LBUSD to Interrupt Bias in the Classroom,” Op. cit.

101 Bylleted text reproduced nearly verbatim from: Schwartz, Op. cit.

©2020 Hanover Research 24



Although large discussion groups in recent sessions appeared less comfortable than small-group discussions,
according to a CH-UH School District teacher, participants gained awareness and skills. Another teacher
noted that he came away with questions to ask himself before writing a referral, such as those in Figure 5.2.102

Figure 5.2: Reflection Questions for Teachers to Prevent Biased Referrals

What is happening in that student’s How could | address it in a different

. 2
What is going on? life? way than areferral?

Source: Education Week %

Education and research organizations provide sample frameworks and guides to support institutions with
implicit bias training. Figure 5.3 contains examples of these guides, which districts may consider when
creating training opportunities that best fit their needs and goals.

Figure 5.3: Implicit Bias Training Frameworks and Guides

Implicit Bias in K-12
Implicit Bias Module Series = Education Case Study and

Implicit Bias and Cultural Unconscious Bias in

Sensitivity Training The Kirwan Institute for Sce|:1ar|o Wor{(book Teaching*
Future Ready Schools the Study of Race and The Kirwan Institute for MIT Teaching Svstems Lab
Y Ethnicity the Study of Race and g5y
Ethnicity

Source: Multiple sources detailed below.1%*

102 bid.

103 Figure text reproduced nearly verbatim from: Ibid.

104 Figure adapted with links obtained from: [1] “Implicit Bias and Cultural Sensitivity Training.” Future Ready Schools.
https://futureready.org/implementation-guide/implicit-bias-and-cultural-sensitivity-training/ [2] “Implicit Bias Training Modules.”
The Kirwan Institute for the Study of Race and Ethnicity. http://kirwaninstitute.osu.edu/implicit-bias-training/ [3] “Implicit Bias in
K-12 Education Case Study and Scenario Workbook: Putting Theory into Practice.” The Kirwan Institute for the Study of Race and
Ethnicity. http://kirwaninstitute.osu.edu/implicit-bias-training/resources/K12-scenario-workbook.pdf [4] “Unconscious Bias in
Teaching.” MIT Teaching Systems Lab. https://mit-teaching-systems-lab.github.io/unconscious-bias/
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SECTION VI: CULTURAL COMPETENCY

In this section, Hanover presents recent literature regarding cultural competency training, although publicly
available literature does not appear to include studies on the impact of cultural competency training on
teacher or student outcomes. Therefore, this section draws mostly on a Canadian study and anecdotal
evidence to provide insights. This section also references teachers who received cultural competency training
and guides that may support districts in developing cultural competency initiatives.

According to Racial Equity Tools, and as stated in the introduction of this report, multicultural competency
is “a process of learning about and becoming allies with people from other cultures, thereby broadening
understanding and ability to participate in a multicultural process. Cultural competence requires respect for
the ways that others live in and organize the world as well as an openness to learn from them.” 10

RESEARCH AND IMPACT

Although limited, research on multicultural and cultural competency among teachers demonstrates a gap
in teacher knowledge and effective training. For example, in a 2019 Canadian case study of a large, diverse
Canadian school district analyzes district leaders’ views towards, knowledge of, and implementation of
multicultural competency training and in-service education.% The study relies on observations, documents,
and interviews with five district leaders. Results show how cultural competency training sessions “remain
disconnected from the reality that teachers have been dealing with and there is still a huge gap between what
has been done and what is needed to be done to support teachers [teaching] from a multicultural perspective
that engages with critical and transformative frameworks.” 17 Teachers in this district demonstrate
dissatisfaction with how pre-service and professional development training presents multiculturalism,
particularly as student demographics become increasingly diverse. Furthermore, the comprehensive cultural
education that teaching a diverse classroom requires cannot occur without leaders committed to
implementing comprehensive training. To ensure effective training, the district may consider collaborating
with institutions of higher education and engaging district leaders in reflections on their role in social
justice.108

Anecdotally, teachers of all backgrounds may benefit from cultural competency training, as indicated in an
NEA article on cultural sensitivity. Author Tim Walker highlights the “culture gap” problem between students
and teachers, which results from the inability to connect and educate due to differences in background and
identity. According to Devon Alexander, a Black English teacher in a Chicago suburb, “given the diversity of
today’s public school classroom, most new teachers lack that serious professional background or training to
deal with racial and cultural issues.” 1% Although new teachers may have a basic understanding of cultural
competency, this does not reach the depth of knowledge needed to support students in increasingly diverse
classrooms. Therefore, teachers note the importance of finding ways—such as in-service training
opportunities and communication with families—to build their confidence in connecting with students of all
backgrounds. Alexander notes that “everythingis changing|...] Teachers bear the burden and we have to take
the lead on [cultural competency].” 110

105 “Glossary,” Op. cit.

106 Miled, N. “Educational Leaders’ Perceptions of Multicultural Education in Teachers’ Professional Development: A Case Study from a
Canadian School District.” Multicultural Education Review, 11:2,2019.p. 79.
https://www.researchgate.net/publication/333003555_Educational_leaders%27_perceptions_of_multicultural_education_in_teac
hers%27_professional_development_a_case_study_from_a_Canadian_school_district

1097 |bid., p. 92.

108 | bid.

199 Walker, T. “Closing the Culture Gap.” National Education Association. http://www.nea.org//home/43098.htm

110 | bid.
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SPOTLIGHTS AND SAMPLES

Wichita Public Schools, located in Wichita, Kansas, supports cultural competency in its district by
approving and adhering to a cultural proficiency education policy. This policy defines cultural proficiency
and lists the district’s efforts to ensure that staff members act appropriately and treat all members of the
school community equitably.'** Wichita Public Schools’ policy presents the actionable items in Figure 6.1.

Figure 6.1: Wichita Public Schools Cultural Proficiency Policy Items

The Board of Education and district leaders have the prime responsibility for ensuring there is a culturally

A proficient environment within Wichita Public Schools, including within each school and classroom. In

w carrying out this responsibility, the Board of Education adopted in 2007-08 a five-year plan for cultural

proficiency and a work statement that includes a commitment to “provide a coherent, rigorous, safe and
nurturing, culturally responsive and inclusive learning community” for all of its students.

The Office of Learning Services is responsible for implementing the five-year plan for cultural proficiency
and providing quarterly professional development training. This includes the cultural proficiency
curriculum development, implementation and coordination of programs and district and school level
professional development that promote and foster culturally proficient practices.

25

All new staff will participate in cultural proficiency professional development through New Staff
Orientation and first year teachers will receive ongoing development through New Teacher Induction.

Building principals (at attendance and non-attendance center) and leadership team are vital in leading and
facilitating cultural proficiency work in the buildings. As a result, the Office of Learning Services shall
provide building principals and building leadership teams with ongoing professional development regarding
cultural proficiency. The principals and building leadership teams shall be responsible for providing cultural
proficiency professional development to their respective staffs.

All district staff is required to participate in ongoing professional development for cultural proficiency and
for supporting and monitoring the implementation of programs and professional development at the school
level and district wide.

An annual report will be made to the Board of Education.

I O = ¥

Source: Wichita Public Schools 12

Figure 6.2 contains examples of guides districts may consider when creating cultural awareness or
competency training opportunities that best fit their needs and goals.

Figure 6.2: Cultural Competency Training Frameworks and Guides

Training Module: Developing

A Quick and Easy School Visit

Cultural Competency Cultural Competency . . Cultural Competency Among
Observation Guide
Resources Framework Culturally R . School Staff
Teacher Incentive Fund Year Up ulturally Responsive Teacher Action Group

Teaching and the Brain Slitlk e

Source: Multiple sources detailed below.'?

111p6812 Cultural Proficiency Education.” Wichita Public Schools.
https://www.usd259.org/cms/lib/KS01906405/Centricity/domain/622/boe%20policies/6812%20Cultural%20Proficiency%20Ed
ucation.pdf

112 Figure text reproduced verbatim from: Ibid., p. 1.

113 Figure adapted with links obtained from: [1] Scott, J. “Cultural Competency Resources.” Teacher Incentive Fund, December 2016.
https://www.tifcommunity.org/sites/default/files/resources/cultural_competency_resources.pdf [2] “Cultural Competency
Framework.” Year Up.
http://culturallyresponsiveteaching.weebly.com/uploads/1/8/1/5/18153535/cultural_competency_framework.pdf [3] Hammond,
Z.“A Quick and Easy School Visit Observation Guide.” Culturally Responsive Teaching and the Brain.
https://crtandthebrain.com/wp-content/uploads/CRT-Walk-Through-Observation-Guide.pdf [4] “Training Module: Developing
Cultural Competency Among School Staff.” Teacher Action Group Philadelphia, April 2014. http://tagphilly.org/wp-
content/uploads/2015/04/Developing-Cultural-Competency-Among-School-Staff.pdf
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How to Promote Racial Equity in the
Workplace

by Robert Livingston

From the September-October 2020 Issue

ntractable as it seems, the problem of racism in the workplace can be effectively
addressed with the right information, incentives, and investment. Corporate leaders
may not be able to change the world, but they can certainly change their world.
Organizations are relatively small, autonomous entities that afford leaders a high
level of control over cultural norms and procedural rules, making them ideal places to
develop policies and practices that promote racial equity. In this article, I’ll offer a

practical road map for making profound and sustainable progress toward that goal.
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I’ve devoted much of my academic career to the study of diversity, leadership, and social
justice, and over the years I’ve consulted on these topics with scores of Fortune 500
companies, federal agencies, nonprofits, and municipalities. Often, these organizations
have called me in because they are in crisis and suffering—they just want a quick fix to
stop the pain. But that’s akin to asking a physician to write a prescription without first
understanding the patient’s underlying health condition. Enduring, long-term solutions
usually require more than just a pill. Organizations and societies alike must resist the
impulse to seek immediate relief for the symptoms, and instead focus on the disease.

Otherwise they run the risk of a recurring ailment.

To effectively address racism in your organization, it’s important to first build consensus
around whether there is a problem (most likely, there is) and, if so, what it is and where it
comes from. If many of your employees do not believe that racism against people of color
exists in the organization, or if feedback is rising through various communication channels
showing that Whites feel that they are the real victims of discrimination, then diversity
initiatives will be perceived as the problem, not the solution. This is one of the reasons
such initiatives are frequently met with resentment and resistance, often by mid-level
managers. Beliefs, not reality, are what determine how employees respond to efforts taken
to increase equity. So, the first step is getting everyone on the same page as to what the

reality is and why it is a problem for the organization.

But there’s much more to the job than just raising awareness. Effective interventions
involve many stages, which I’ve incorporated into a model I call PRESS. The stages, which
organizations must move through sequentially, are: (1) Problem awareness, (2) Root-cause
analysis, (3) Empathy, or level of concern about the problem and the people it afflicts, (4)

Strategies for addressing the problem, and (5) Sacrifice, or willingness to invest the time,
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energy, and resources necessary for strategy implementation. Organizations going
through these stages move from understanding the underlying condition, to developing

genuine concern, to focusing on correction.

Let’s now have a closer look at these stages and examine how each informs, at a practical

level, the process of working toward racial equity.

Problem Awareness

To a lot of people, it may seem obvious that racism continues to oppress people of color.
Yet research consistently reveals that many Whites don’t see it that way. For example, a
2011 study by Michael Norton and Sam Sommers found that on the whole, Whites in the
United States believe that systemic anti-Black racism has steadily decreased over the past
50 years—and that systemic anti-White racism (an implausibility in the United States) has
steadily increased over the same time frame. The result: As a group, Whites believe that
there is more racism against them than against Blacks. Other recent surveys echo
Sommers and Norton’s findings, one revealing, for example, that 57% of all Whites and
66% of working-class Whites consider discrimination against Whites to be as big a
problem as discrimination against Blacks and other people of color. These beliefs are
important, because they can undermine an organization’s efforts to address racism by
weakening support for diversity policies. (Interestingly, surveys taken since the George
Floyd murder indicate an increase in perceptions of systemic racism among Whites. But
it’s too soon to tell whether those surveys reflect a permanent shift or a temporary uptick

in awareness.)

Even managers who recognize racism in society often fail to see it in their own
organizations. For example, one senior executive told me, “We don’t have any
discriminatory policies in our company.” However, it is important to recognize that even
seemingly “race neutral” policies can enable discrimination. Other executives point to
their organizations’ commitment to diversity as evidence for the absence of racial
discrimination. “Our firm really values diversity and making this a welcoming and

inclusive place for everybody to work,” another leader remarked.



The real challenge for organizations is not
figuring out “What can we do?” but rather “Are
we willing to do it?”

Despite these beliefs, many studies in the 21st century have documented that racial
discrimination is prevalent in the workplace, and that organizations with strong
commitments to diversity are no less likely to discriminate. In fact, research by Cheryl
Kaiser and colleagues has demonstrated that the presence of diversity values and
structures can actually make matters worse, by lulling an organization into complacency
and making Blacks and ethnic minorities more likely to be ignored or harshly treated

when they raise valid concerns about racism.

Many White people deny the existence of racism against people of color because they
assume that racism is defined by deliberate actions motivated by malice and hatred.
However, racism can occur without conscious awareness or intent. When defined simply
as differential evaluation or treatment based solely on race, regardless of intent, racism

occurs far more frequently than most White people suspect. Let’s look at a few examples.

In a well-publicized résumé study by the economists Marianne Bertrand and Sendhil
Mullainathan, applicants with White-sounding names (such as Emily Walsh) received, on
average, 50% more callbacks for interviews than equally qualified applicants with Black-
sounding names (such as Lakisha Washington). The researchers estimated that just being
White conferred the same benefit as an additional eight years of work experience—a

dramatic head start over equally qualified Black candidates.

Research shows that people of color are well-aware of these discriminatory tendencies and
sometimes try to counteract them by masking their race. A 2016 study by Sonia Kang and
colleagues found that 31% of the Black professionals and 40% of the Asian professionals
they interviewed admitted to “Whitening” their résumés, either by adopting a less
“ethnic” name or omitting extracurricular experiences (a college club membership, for

instance) that might reveal their racial identities.



These findings raise another question: Does Whitening a résumé actually benefit Black
and Asian applicants, or does it disadvantage them when applying to organizations
seeking to increase diversity? In a follow-up experiment, Kang and her colleagues sent
Whitened and non-Whitened résumés of Black or Asian applicants to 1,600 real-world job
postings across various industries and geographical areas in the United States. Half of
these job postings were from companies that expressed a strong desire to seek diverse
candidates. They found that Whitening résumés by altering names and extracurricular
experiences increased the callback rate from 10% to nearly 26% for Blacks, and from about
12% to 21% for Asians. What’s particularly unsettling is that a company’s stated

commitment to diversity failed to diminish this preference for Whitened résumés.

A Road Map for Racial Equity

Organizations move through these stages sequentially, first
establishing an understanding of the underlying condition,
then developing genuine concern, and finally focusing on

correcting the problem.

P Condition
Do | understand what
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R where it comes from?
— Concern
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This is a very small sample of the many studies that have confirmed the prevalence of
racism in the workplace, all of which underscore the fact that people’s beliefs and biases
must be recognized and addressed as the first step toward progress. Although some
leaders acknowledge systemic racism in their organizations and can skip step one, many
may need to be convinced that racism persists, despite their “race neutral” policies or pro-

diversity statements.

Root-Cause Analysis

Understanding an ailment’s roots is critical to choosing the best remedy. Racism can have
many psychological sources—cognitive biases, personality characteristics, ideological
worldviews, psychological insecurity, perceived threat, or a need for power and ego
enhancement. But most racism is the result of structural factors—established laws,
institutional practices, and cultural norms. Many of these causes do not involve malicious
intent. Nonetheless, managers often misattribute workplace discrimination to the
character of individual actors—the so-called bad apples—rather than to broader structural
factors. As a result, they roll out trainings to “fix” employees while dedicating relatively
little attention to what may be a toxic organizational culture, for example. It is much easier
to pinpoint and blame individuals when problems arise. When police departments face
crises related to racism, the knee-jerk response is to fire the officers involved or replace
the police chief, rather than examining how the culture licenses, or even encourages,

discriminatory behavior.

Appealing to circumstances beyond one’s control is another way to exonerate deeply
embedded cultural or institutional practices that are responsible for racial disparities. For
example, an oceanographic organization I worked with attributed its lack of racial
diversity to an insurmountable pipeline problem. “There just aren’t any Black people out
there studying the migration patterns of the humpback whale,” one leader commented.
Most leaders were unaware of the National Association of Black Scuba Divers, an
organization boasting thousands of members, or of Hampton University, a historically

Black college on the Chesapeake Bay, which awards bachelor’s degrees in marine and



environmental science. Both were entities that could source Black candidates for the job,
especially given that the organization only needed to fill dozens, not thousands, of

openings.
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A Fortune 500 company I worked with cited similar pipeline problems. Closer
examination revealed, however, that the real culprit was the culture-based practice of
promoting leaders from within the organization—which already had low diversity—rather
than conducting a broader industry-wide search when leadership positions became
available. The larger lesson here is that an organization’s lack of diversity is often tied to
inadequate recruitment efforts rather than an empty pipeline. Progress requires a deeper

diagnosis of the routine practices that drive the outcomes leaders wish to change.

To help managers and employees understand how being embedded within a biased system
can unwittingly influence outcomes and behaviors, I like to ask them to imagine being fish
in a stream. In that stream, a current exerts force on everything in the water, moving it
downstream. That current is analogous to systemic racism. If you do nothing—just float—
the current will carry you along with it, whether you’re aware of it or not. If you actively
discriminate by swimming with the current, you will be propelled faster. In both cases, the
current takes you in the same direction. From this perspective, racism has less to do with
what’s in your heart or mind and more to do with how your actions or inactions amplify

or enable the systemic dynamics already in place.

Workplace discrimination often comes from well-educated, well-intentioned, open-
minded, kindhearted people who are just floating along, severely underestimating the tug
of the prevailing current on their actions, positions, and outcomes. Anti-racism requires
swimming against that current, like a salmon making its way upstream. It demands much

more effort, courage, and determination than simply going with the flow.

In short, organizations must be mindful of the “current,” or the structural dynamics that

permeate the system, not just the “fish,” or individual actors that operate within it.

Empathy

Once people are aware of the problem and its underlying causes, the next question is
whether they care enough to do something about it. There is a difference between
sympathy and empathy. Many White people experience sympathy, or pity, when they

witness racism. But what’s more likely to lead to action in confronting the problem is



empathy—experiencing the same hurt and anger that people of color are feeling. People of
color want solidarity—and social justice—not sympathy, which simply quiets the

symptoms while perpetuating the disease.

If your employees don’t believe that racism
exists in the company, then diversity initiatives
will be perceived as the problem, not the
solution.

One way to increase empathy is through exposure and education. The video of George
Floyd’s murder exposed people to the ugly reality of racism in a visceral, protracted, and
undeniable way. Similarly, in the 1960s, northern Whites witnessed innocent Black
protesters being beaten with batons and blasted with fire hoses on television. What best
prompts people in an organization to register concern about racism in their midst, I've
found, are the moments when their non-White coworkers share vivid, detailed accounts of
the negative impact that racism has on their lives. Managers can raise awareness and
empathy through psychologically safe listening sessions—for employees who want to
share their experiences, without feeling obligated to do so—supplemented by education

and experiences that provide historical and scientific evidence of the persistence of racism.

For example, I spoke with Mike Kaufmann, CEO of Cardinal Health—the 16th largest
corporation in America—who credited a visit to the Equal Justice Initiative’s National
Memorial for Peace and Justice, in Montgomery, Alabama as a pivotal moment for the
company. While diversity and inclusion initiatives have been a priority for Mike and his
leadership team for well over a decade, their focus and conversations related to racial
inclusion increased significantly during 2019. As he expressed to me, “Some Americans
think when slavery ended in the 1860s that African Americans have had an equal
opportunity ever since. That’s just not true. Institutional systemic racism is still very much
alive today; it’s never gone away.” Kaufmann is planning a comprehensive education
program, which will include a trip for executives and other employees to visit the
museum, because he is convinced that the experience will change hearts, open eyes, and

drive action and behavioral change.



Empathy is critical for making progress toward racial equity because it affects whether
individuals or organizations take any action and if so, what kind of action they take. There
are at least four ways to respond to racism: join in and add to the injury, ignore it and
mind your own business, experience sympathy and bake cookies for the victim, or
experience empathic outrage and take measures to promote equal justice. The personal
values of individual employees and the core values of the organization are two factors that

affect which actions are undertaken.

Strategy

After the foundation has been laid, it’s finally time for the “what do we do about it” stage.
Most actionable strategies for change address three distinct but interconnected categories:

personal attitudes, informal cultural norms, and formal institutional policies.

To most effectively combat discrimination in the workplace, leaders should consider how
they can run interventions on all three of these fronts simultaneously. Focusing only on
one is likely to be ineffective and could even backfire. For example, implementing
institutional diversity policies without any attempt to create buy-in from employees is
likely to produce a backlash. Likewise, focusing just on changing attitudes without also
establishing institutional policies that hold people accountable for their decisions and
actions may generate little behavioral change among those who don’t agree with the
policies. Establishing an anti-racist organizational culture, tied to core values and modeled
by behavior from the CEO and other top leaders at the company, can influence both

individual attitudes and institutional policies.

Just as there is no shortage of effective strategies for losing weight or promoting
environmental sustainability, there are ample strategies for reducing racial bias at the
individual, cultural, and institutional levels. The hard part is getting people to actually

adopt them. Even the best strategies are worthless without implementation.

Fairness requires treating people equitably—
which may entail treating people differently,
but in a way that makes sense.



I'll discuss how to increase commitment to execution in the final section. But before I do, I
want to give a specific example of an institutional strategy that works. It comes from
Massport, a public organization that owns Boston Logan International Airport and
commercial lots worth billions of dollars. When its leaders decided they wanted to
increase diversity and inclusion in real estate development in Boston’s booming Seaport
District, they decided to leverage their land to do it. Massport’s leaders made formal
changes to the selection criteria determining who is awarded lucrative contracts to build
and operate hotels and other large commercial buildings on their parcels. In addition to
evaluating three traditional criteria—the developer’s experience and financial capital,
Massport’s revenue potential, and the project’s architectural design—they added a fourth
criterion called “comprehensive diversity and inclusion,” which accounted for 25% of the
proposal’s overall score, the same as the other three. This forced developers not only to
think more deeply about how to create diversity but also to go out and do it. Similarly,
organizations can integrate diversity and inclusion into managers’ scorecards for raises
and promotions—if they think it’s important enough. I’ve found that the real barrier to

diversity is not figuring out “What can we do?” but rather “Are we willing to do it?”

Sacrifice

Many organizations that desire greater diversity, equity, and inclusion may not be willing
to invest the time, energy, resources, and commitment necessary to make it happen.
Actions are often inhibited by the assumption that achieving one desired goal requires
sacrificing another desired goal. But that’s not always the case. Although nothing worth
having is completely free, racial equity often costs less than people may assume.
Seemingly conflicting goals or competing commitments are often relatively easy to

reconcile—once the underlying assumptions have been identified.

As a society, are we sacrificing public safety and social order when police routinely treat

people of color with compassion and respect? No. In fact, it’s possible that kinder policing
will actually increase public safety. Famously, the city of Camden, New Jersey, witnessed a
40% drop in violent crime after it reformed its police department, in 2012, and put a much

greater emphasis on community policing.



The assumptions of sacrifice have enormous implications for the hiring and promotion of
diverse talent, for at least two reasons. First, people often assume that increasing diversity
means sacrificing principles of fairness and merit, because it requires giving “special”
favors to people of color rather than treating everyone the same. But take a look at the
scene below. Which of the two scenarios appears more “fair,” the one on the left or the one
on the right?

People often assume that fairness means treating everyone equally, or exactly the same—in
this case, giving each person one crate of the same size. In reality, fairness requires
treating people equitably—which may entail treating people differently, but in a way that
makes sense. If you chose the scenario on the right, then you subscribe to the notion that

fairness can require treating people differently in a sensible way.

Of course, what is “sensible” depends on the context and the perceiver. Does it make sense
for someone with a physical disability to have a parking space closer to a building? Is it fair
for new parents to have six weeks of paid leave to be able to care for their baby? Is it right
to allow active-duty military personnel to board an airplane early to express gratitude for
their service? My answer is yes to all three questions, but not everyone will agree. For this
reason, equity presents a greater challenge to gaining consensus than equality. In the first
panel of the fence scenario, everybody gets the same number of crates. That’s a simple

solution. But is it fair?

In thinking about fairness in the context of American society, leaders must consider the
unlevel playing fields and other barriers that exist—provided they are aware of systemic

racism. They must also have the courage to make difficult or controversial calls. For



example, it might make sense to have an employee resource group for Black employees but
not White employees. Fair outcomes may require a process of treating people differently.
To be clear, different treatment is not the same as “special” treatment—the latter is tied to

favoritism, not equity.

There is no test or interview that can invariably
identify the “best candidate.” Instead, hire good
people and invest in their potential.

One leader who understands the difference is Maria Klawe, the president of Harvey Mudd
College. She concluded that the only way to increase the representation of women in
computer science was to treat men and women differently. Men and women tended to
have different levels of computing experience prior to entering college—different levels of
experience, not intelligence or potential. Society treats boys and girls differently
throughout secondary school—encouraging STEM subjects for boys but liberal arts
subjects for girls, creating gaps in experience. To compensate for this gap created by bias
in society, the college designed two introductory computer-science tracks—one for
students with no computing experience and one for students with some computing
experience in high school. The no-experience course tended to be 50% women whereas
the some-experience course was predominantly men. By the end of the semester, the
students in both courses were on par with one another. Through this and other equity-
based interventions, Klawe and her team were able to dramatically increase the

representation of women and minority computer-science majors and graduates.

The second assumption many people have is that increasing diversity requires sacrificing
high quality and standards. Consider again the fence scenario. All three people have the
same height or “potential.” What varies is the level of the field and the fence—apt
metaphors for privilege and discrimination, respectively. Because the person on the far left
has lower barriers to access, does it make sense to treat the other two people differently to

compensate? Do we have an obligation to do so when differences in outcomes are caused



by the field and the fence, not someone’s height? Maria Klawe sure thought so. How much
human potential is left unrealized within organizations because we do not recognize the

barriers that exist?

Further Reading

“U.S. Businesses Must Take Meaningful
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Laura Morgan Roberts and Ella F.
Washington

HBR.org, June 1, 2020

“How the Best Bosses Interrupt Bias on
Their Teams”

Joan C. Williams and Sky Mihaylo

HBR, November-December 2019

“Toward a Racially Just Workplace”
Laura Morgan Roberts and Anthony J.
Mayo

HBR.org, November 2019

“Numbers Take Us Only So Far”
Maxine Williams
HBR, November-December 2017

“Why Diversity Programs Fail”
Frank Dobbin and Alexandra Kalev
HBR, July-August 2016

Finally, it’s important to understand that
quality is difficult to measure with precision.
There is no test, instrument, survey, or
interviewing technique that will enable you
to invariably predict who the “best
candidate” will be. The NFL draft illustrates
the difficulty in predicting future job
performance: Despite large scouting
departments, plentiful video of prior
performance, and extensive tryouts, almost
half of first round picks turn out to be busts.
This may be true for organizations as well.
Research by Sheldon Zedeck and colleagues
on corporate hiring processes has found that
even the best screening or aptitude tests
predict only 25% of intended outcomes, and
that candidate quality is better reflected by
“statistical bands” rather than a strict rank
ordering. This means that there may be
absolutely no difference in quality between
the candidate who scored first out of 50

people and the candidate who scored eighth.

The big takeaway here is that “sacrifice” may
actually involve giving up very little. If we

look at people within a band of potential and
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choose the diverse candidate (for example, number eight) over the top scorer, we haven’t
sacrificed quality at all—statistically speaking—even if people’s intuitions lead them to

conclude otherwise.

Managers should abandon the notion that a “best candidate” must be found. That kind of
search amounts to chasing unicorns. Instead, they should focus on hiring well-qualified
people who show good promise, and then should invest time, effort, and resources into

helping them reach their potential.

CONCLUSION

The tragedies and protests we have witnessed this year across the United States have
increased public awareness and concern about racism as a persistent problem in our
society. The question we now must confront is whether, as a nation, we are willing to do
the hard work necessary to change widespread attitudes, assumptions, policies, and
practices. Unlike society at large, the workplace very often requires contact and
cooperation among people from different racial, ethnic, and cultural backgrounds.
Therefore, leaders should host open and candid conversations about how their
organizations are doing at each of the five stages of the model—and use their power to

press for profound and perennial progress.

A version of this article appeared in the September-October 2020 issue of Harvard Business Review.
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Should you let that comment slide, or address it head on? Is it more harm than it’s worth? W )
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For many of us, microaggressions are so commonplace that it seems impossible to tackle them one at a time. Psychologists often compare
them to death by a thousand cuts.

The metaphor is both the subtitle to a paper that Kevin Nadal, professor of psychology at John Jay College, wrote about the impact of
microaggressions on L.G.B.T.Q. youth, and the title of another paper on the health implications of black respectability politics by Hedwig
Lee, professor of sociology at Washington University in St. Louis, and Margaret Takako Hicken, research assistant professor at the
University of Michigan. The phrase is commonly found in additional studies on the topic.

I felt my thousandth cut a few Novembers ago standing outside a bar as my friend’s boyfriend explained to me the concept of American
Thanksgiving. From the time in fourth grade when my teacher made me read the part of “slanted-eyed child” in a play to every time a
stranger in the online dating world told me he “loves Asian women,” I have been pressed with the dilemma of how I should react to these
seemingly small lacerations. Should I respond? Is it worth it?

When I tell people that I am writing about microaggressions, most — even some of my closest friends who are women of color — ask me
why. It’s tempting to ignore microaggressions, considering blatant, obvious discrimination is still a real problem, but the buildup of these
“everyday slights” has consequences on a victim’s mental and physical health that cannot be overlooked. The normalization of
microaggressions is antithetical to a well-rounded society with equal opportunities for marginalized individuals.

So many of us ask the same questions: Was that really a microaggression? Is this worth tackling? What should I say and how should I
cope? Or worse, we’ve convinced ourselves that the questions are not even worth asking. Dancing in circles myself, I weigh in with experts
who have witnessed microaggressive acts and had them share their insights based on years of research and data.

What is a microaggression?

Originally coined in the 1970s by Chester M. Pierce, a Harvard psychiatrist, today’s definition of a microaggression can be credited to
Derald Wing Sue, a professor of counseling psychology at Columbia University. Since 2007, he has written several books on
microaggressions, including “Microaggressions in Everyday Life: Race, Gender, and Sexual Orientation.” In it, Dr. Sue writes that
microaggressions are the everyday slights, indignities, put-downs and insults that members of marginalized groups experience in their
day-to-day interactions with individuals who are often unaware that they have engaged in an offensive or demeaning way.

Microaggressions are often discussed in a racial context, but anyone in a marginalized group — be it as a result of their gender, sexual
orientation, disability or religion — can experience one.

Microaggressions can be as overt as watching a person of color in a store for possible theft and as subtle as discriminatory comments
disguised as compliments.

The first step to addressing a microaggression is to recognize that one has occurred and dissect what message it may be sending, Dr. Sue
said. To question where someone is from, for instance, may seem fairly innocuous but implicitly delivers the message that you are an
outsider in your own land: “You are not a true American.” Subtle actions, like a white person’s clutching a purse closer as a darker-skinned
person approaches, are nonverbal assumptions of criminality and examples of microaggressions.

While there has been debate about the definition of microaggressions and how they should be addressed, Dr. Sue says their existence is
impossible to dispute. “When I talk about the concept of microaggressions to a large audience of people of color and women, I’m not telling
them anything new, but it provides them with a language to describe the experiences and the realization that they’re not crazy,” he said.

Recognize the real consequences of microaggressions

Discrimination — no matter how subtle — has consequences. In 2017, the Center for Health Journalism explained that racism and
microaggressions lead to worse health, and pointed out that discrimination can negatively influence everything from a target person’s
eating habits to his or her trust in their physician, and trigger symptoms of trauma. A 2014 study of 405 young adults of color even found
that experiencing microaggressions can lead to suicidal thoughts.
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For many members of marginalized groups, it is easy to believe that simply growing a thick
experiences. However, Dr. Nadal argues that the consequences of microaggressions are rea 7 Sign in to nytimes.com with Google X

numb to them.
. . . . . . ) G Cory Steinberg
“Experiencing the spectrum of racism — from microaggressions to systemic oppression to corysteinberg2013@gmail.com

whether someone is aware of it at all,” Dr. Nadal said. “If the person who committed the mic

Mo i : : John C Steinberg
W(?rth brmgmg up. In the same w.ay that a family member or friend may hurt you and it tak o et mioge
microaggression can be long-lasting too.”

Pick your battles

When discussing microaggressions, people from privileged backgrounds often say marginalized individuals are simply overreacting. Dr.
Alisia G.T.T. Tran, an associate professor of counseling and counseling psychology at Arizona State University, disagrees. She says that
most people actually ignore and shake off a lot of microaggressions. “They have no choice, they’re so common, and you can’t fight every
battle — but these things can stay with you or build up,” she said. She and many other psychologists say that responding to a
microaggression can be empowering, but with so many battles, how do you decide which to fight?

To help, Dr. Nadal developed a tool kit called the Guide to Responding to Microaggressions. It lists five questions to ask yourself when
weighing the consequences of responding to a microaggression.

« IfI respond, could my physical safety be in danger?

« If I respond, will the person become defensive and will this lead to an argument?

« If I respond, how will this affect my relationship with this person (e.g., co-worker, family member, etc.)
« If I don’t respond, will I regret not saying something?

« IfIdon’t respond, does that convey that I accept the behavior or statement?

Diane Goodman, a social justice and diversity consultant, says the process is unfair, but having to decide whether or not to take action is
inevitable in today’s society. “The emotional labor should not have to fall on people from marginalized groups. In the real world, people are
confronted with microaggressions and people need to decide what they want to do.”

Before moving forward with confronting the microaggression, she recommends you assess the goals of your response: Do you simply
want to be heard? Or are you more interested in educating the other person and letting them know they did something wrong?

Microinterventions: Disarm a microaggression

Even once you have decided that you can respond to a microaggression, knowing what to say or how to behave can be nerve-racking. In
his research on disarming microaggressions, Dr. Sue uses the term “microintervention” to describe the process of confronting a
microaggression. “Unless adequately armed with strategies, microaggressions may occur so quickly they are oftentimes over before a
counteracting response can be made,” he said.

While your response will vary by situation, context and relationship, Dr. Goodman recommends memorizing these three tactics from her
list of prepared statements.

Ask for more clarification: “Could you say more about what you mean by that?” “How have you come to think that?”

Separate intent from impact: “I know you didn’t realize this, but when you (comment/behavior), it was hurtful/offensive
because . Instead you could (different language or behavior.)”
Share your own process: “I noticed that you (comment/behavior). I used to do/say that too, but then I learned i

One principle underlying these statements is helping the aggressor understand she or he is not under attack for their comment. “If we
want people to hear what we’re saying and potentially change their behavior, we have to think about things that will not immediately make
them defensive,” Dr. Goodman said.

How to respond to microaggressions in the digital space

It happens all the time — a friend of yours likes a racist comment on Facebook or a co-worker shares a meme with misogynist undertones.
How can you respond when communicating online seems so visible and permanent?

According to research by Robert Eschmann, an assistant professor at Boston University’s School of Social Work, the visibility of
microaggressions also means you can have like-minded allies step in to respond with you. “When you experience a microaggression when
you’re by yourself,” Dr. Eschmann said, “there is no one else that can validate that experience for you. When you’re online, you can have
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lots of eyes on it and more people that can call it out and say that’s wrong.”
G Sign in to nytimes.com with Google X
Another tactic Dr. Nadal suggests is to send links to articles that identify the microaggressi

microaggressions each time you encounter them; however, copying and pasting a link may
link and call out the microaggression, it is also important to identify when the person you ai G
conversation.

Cory Steinberg
corysteinberg2013@gmail.com

o John C Steinberg
Dr. Sue reminds us that so much of what happens online are monologues and not dialogues. jes2259@columbia.edu
are a waste of time, because I don’t think — unless I have time to interact with the person o.

change,” he said. Knowing when to step away and shut off the screen, especially when you sense a dead end, is crucial to self-care, he adds.

w

Choose self-care

Learning to draw boundaries and find support among allies is one of the most important steps in dealing with microaggressions.

For those looking for an immersive experience, one Psychology Today article suggests a process of radical healing — developing pride in
your community, sharing stories with people from it and taking action to make changes on a local and political level, reflecting on the
challenges of your ancestors and practicing self-care by staying healthy — physically and spiritually.

Self-care, however, can be as simple as having a few friends to discuss common experiences with. Shardé M. Davis, a professor of
communication at the University of Connecticut, has studied supportive communication about microaggressions among groups of black
women and finds that talking can facilitate the coping process. Although Dr. Davis’s study was limited to black women, she believes the
spirit of what that represents could easily translate to other groups of people.
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Impartiality v.
Substantive Neutrality:

Is the Mediator Authorized to Provide Legal Advice?

By Mercédeh Azeredo da Silveira

The author is an attorney-at-law at Schellenberg Wittmer in Geneva, Switzerland, specializing in
international arbitration. She holds an LL.M. from Golumbia Law School. Ms. Azeredo da Silveira can
be reached by phone at +41(0) 22 707 8000 or by email at Mercedeh.daSilveira@swlegal.ch.

Current views of mediation, the mission of the mediator
and the debate over mediators providing legal advice.

sine qua non of alternative dispute resolution (ADR) is the parties’

. right to self-determination, which in mediation involves the ability

to select the mediator and decide whether to agree to a settlement

; ' of all or some of the disputed issues. Mediators, lawyers and schol-
ars agree that compliance with the mediator’s duty to remain

!_ . impartial during and after mediation is crucial both for the process
to succeed and the parties’ rights to be protected. By complying

with the duty to remain impartial, the mediator contributes to the better-

ment of the practice of mediation. As one commentator noted, “mediator
impartiality instills trust, enables the parties to collaborate and share
information with the mediator and other parties, protects mediation
agreements from subsequent challenges, and helps prevent abuses of the
process. In addition, an appearance of impartiality promotes public confi-

dence in the fairness of the process.”!
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The mediator’s duty to remain impartial is one
facet of the more general duty to conduct the
mediation fairly. Mediators have a continuing
obligation, both before and during the mediation,
to disclose actual and potential conflicts of inter-
est as they arise.” A great deal of work has been
done by the International Bar Association (IBA)
on the types of conflicts of interest that must be
disclosed. However, there is
less agreement about what
impartiality means in general
and how the obligation to
remain impartial restricts the
behavior of mediators. Clearly,
at a minimum, mediators must
appear to be, and actually be
free from bias against or
toward any party. In other
words, a mediator is not al-
lowed to support one party
against the other.’ But does the
impartiality requirement also
restrain the mediator from of-
fering potential solutions to
settle the dispute because any
solution would likely be some-
what more favorable to one
side than the other? Does it
also restrain the mediator from
informing the parties about
their rights and obligations
because doing so could some-
what benefit one party and dis-
advantage the other?

"This article examines current
views of mediation and the mis-
sion of the mediator. It also
looks into the hotly debated issue of whether pro-
viding legal advice is compatible with the media-
tor’s duty to remain impartial.

Definitions of Mediation and Impartiality

Some define mediation as “a process in which
an impartial third party facilitates communication
and negotiation and promotes voluntary decision
making.”* Professor Carrie Menkel-Meadow and
her co-authors define mediation as “a process in
which an impartial third party acts as a catalyst to
help others constructively address and perhaps
resolve a dispute, plan a transaction, or define the
contours of a relationship.™

An effective mediator helps the parties move
toward the contemplation of possible solutions
and an eventual settlement.®

Impartiality means “freedom from favoritism
or bias in word, action or appearance, and in-
cludes a commitment to assist all participants as

A mediator is not
allowed to support
one party against
the other. But does
the impartiality
requirement also
restrain the media-
tor from offering
potential solutions
to settle the dispute
because any solution
would be likely to
be somewhat more
favorable to one side
than the other?

opposed to any one individual.” The American
Arbitration Association (AAA)/American Bar
Association (ABA) Model Standards of Conduct
for Mediators further specify that “a mediator
should not act with partiality or prejudice based
on any participant’s personal characteristics,
background, values and beliefs, or performance at
a mediation, or any other reason.” The practical
implications of the mediator’s
duty to be free from favoritism
or bias and to assist all partici-
pants to the mediation have
been the subject of debate.

The above-stated definition
of impartiality undoubtedly
prohibits a mediator from im-
posing a particular settlement
agreement on the parties, or
compelling them to reach an
agreement of their own. But
some believe that it does not
preclude a mediator from in-
forming the parties of their
respective rights and obliga-
tions. Others disagree, arguing
that “a mediator must not as-
sume the role of legal counsel
to either party or both of them
jointly [and] must not give ad-
vice as to what the law is.”

It is important to recognize
that, regardless of whether me-
diators are permitted to pro-
vide legal advice, even the most
neutral mediator—that is, a
mediator who strictly complies
with the duty to refrain from
supporting one party against another and impos-
ing an opinion on the parties—inevitably influ-
ences the process while trying to move the parties
towards a settlement.!® This influence occurs as a
result of the mediator’s role in:

® establishing the agenda of the mediation;

* managing the communications between the
parties during private caucuses;

* managing information exchanges;

* reframing and restating the parties’ claims,
needs and interests in order to ensure that the
mediator understands them;

* determining the seating arrangements at the
mediation table;

* setting time frames for various stages of the
mediation or for “homework” assignments;

¢ managing doubt (encouraging doubt as a way
to moderate a party’s position); and

* deciding when to convey offers and coun-
teroffers,!! among other activities.
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Even if no agreement is reached at the end of
the mediation, the mediator is not freed from the
duty to remain impartial and must keep confiden-
tial whatever was learned during the proceedings.
If that were not the case, the parties would be
unlikely to negotiate freely and openly during
mediation proceedings. They would be con-
cerned about protecting their legal positions in
future court or administrative proceedings.

In order to ensure the integrity of the media-
tion process, the AAA/ABA Model Standards of
Conduct for Mediators provide that “a mediator
shall maintain the confidentiality of all informa-
tion obtained by the mediator in mediation,
unless otherwise agreed to by the parties or re-
quired by applicable law.”'? One commentator
has also pointed out that “the mediator must not
be involved in any process after the mediation
[has] ended which would require the mediator to
evaluate the parties or to reveal information ob-
tained during mediation.”"

Does Impartiality Mean Substantive Neutrality?

Some scholars and mediators infer from the
term “party self-determination” that the parties
are free to reach the agreement into which they
desire to enter, whether “fair or not, in accord
with the applicable law or not, [and] in accord
with true facts or not.”* These commentators
conclude that mediators bear no responsibility
for the fairness of a mediation settlement. They
maintain that a mediator merely acts as “a host
and chair,” and as a “master of communication
and translator.””

But others see more than party self-determina-
tion as the goal of mediation. They identify other
important goals, including fairness of the out-
come.'¢ This is especially so in the family media-
tion context where there is often greater economic
power on one side. One commentator has pointed
out that “lawyer-mediators may be more likely to
experience greater tension between the need to
preserve self-determination of the parties and the
desire to intervene more directively to achieve a
legally fair and equitable result.”"’

What should a mediator do when an unrepre-
sented party heads down a path toward an unfeasi-
ble, unfair, or inequitable resolution of a disputed
matter, toward an agreement that could adversely
affect that party’s legal rights and obligations? In
such circumstances, practitioners and scholars
agree that in order for the parties to make an
informed decision, the mediator may recommend
that unrepresented parties seek independent legal
counsel and advice from “other professionals on
technical aspects of the dispute.”® What would
the solution be if all parties were represented by

DISPUTE RESOLUTION JOURNAL

counsel? Should the mediator’s views on the par-
ties’ positions or the proposed settlement or both
be shared with the parties, whether they have legal
representation or not?!’

State rules on this issue vary. Some states allow
the mediator to give legal advice, but only in the
presence of a lawyer.?? Other states prohibit medi-
ators from giving legal advice altogether but allow
them to define legal issues in the presence of all
parties.’!

Facilitative v. Evaluative Mediation

Globally, there are two models of mediation
dividing the legal community: for some, media-
tion is a facilitative process; for others, it is an
evaluative process.

Based on the understanding that the parties to
mediation have the fundamental right to self-
determination, adherents of facilitative mediation
maintain that the mediator’s primary mission is to
enhance communications and assist the parties to
reach a settlement. This mission does not include
giving opinions or personal views on the merits of
the case or offering legal advice where there is a
power differential between the parties.’’ Some
adherents of facilitative mediation believe that
“lawyer-mediators should be prohibited from of-
fering legal advice or evaluations.”?® They argue
that mediation should be “pure” and “limited to
helping the parties communicate, identify and
address all the negotiated issues, and develop pro-
posals acceptable to all parties.”** In other words,
mediators should lead the process by drawing the
parties’ attention to the objective of reaching a
mutually beneficial solution.?®

Adherents of evaluative mediation see things
differently. They defend the view that the media-
tor is entitled to “provide some direction as to
the appropriate grounds for settlement-based on
law, industry practice or technology.”® They also
believe that a mediator who has substantive
knowledge and training in the relevant field of
the dispute?’ can opine on the relative merits of
the case?® at any time during the mediation,
“whether subtly or overtly,”?? and help the parties
assess their risks.’? Finally, according to one
commentator, “an evaluative mediator who be-
lieves that injustice is being done may intervene
to direct the settlement in a fashion consistent
with the mediator’s notion of justice.”! This is a
critical element distinguishing evaluative media-
tion from facilitative mediation.

Mediators and scholars who vigorously sup-
port evaluative mediation argue that to be effec-
tive, mediation requires the mediator to assess the
strengths and weaknesses of the parties’ positions
in private caucuses so that the parties can predict
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the outcome were the case to be tried in court.
Evaluative mediators nevertheless agree with
adherents of facilitative mediation that the parties
should never feel coerced into a settlement and
when they do agree to settle, they should all be
convinced that the agreement reached is beneficial
to all,*? even though it represents a compromise.
Some adherents of facilitative mediation con-
cede that the mediator may, at most, offer an opin-
ion on how the case should settle if, near the close
of the final session, no resolution of the dispute has
been achieved.’* However, even they are opposed
to mediators providing legal advice or expressing
an opinion about the merits of the dispute, since
that could be or appear to be a departure from the
duty to remain impartial.** For example, Professor

e First, the parties are moving toward a solu-
tion that optimizes benefits for all but is not
strictly in compliance with the law.

* Second, the parties are moving toward a
solution that does not optimize benefits for all
(whether or not that solution would be fair in
regard to the law).

® Third, the parties have reached an impasse.

* Fourth, the parties ask the mediator to evalu-
ate their positions.

As to the situation in which the parties are mov-
ing toward a solution that optimizes benefits for
all, but is not strictly in compliance with the law,
the mediator clearly must refrain from opining
on the terms of the contemplated solution.
Otherwise, the mediator would be undertaking

Evaluative mediators agree with adherents of facilitative
mediation that the parties should never feel coerced into a
settlement and when they do agree to settle, they should all
be convinced that the agreement reached is beneficial
to all, even though it represents a compromise.

Marjorie Aaron argues that even if an evaluation
were even-handed, there is always the risk that it
could be perceived as partial by a party.*> Maureen
Laflin has pointed out that “should such an appear-
ance take hold, the reality of the mediator’s impar-
tiality becomes irrelevant for the perceived loss of
neutrality undercuts the integrity of the process as
the party disgruntled by the evaluation comes to
view the mediator as an adversary. "¢

I believe there are circumstances in which pro-
viding an evaluation does not violate the princi-
ple of self-determination. Accordingly, in those
circumstances, providing legal advice is not in
conflict with the mediator's neutrality. While it is
undisputed that “impartiality implies that the
mediator is committed to a process which aids all
parties,” according to Loretta Moore, “this does
not mean ... that the mediator should not raise
questions for the parties to consider in reaching a
realistic, fair, equitable, and feasible resolution of
their disputed matter.”?” Furthermore, whether
providing legal advice (for instance, by offering
an assessment of the parties’ positions and/or
suggesting settlement options) is compatible with
the mediator’s duty to remain impartial depends
on the circumstances of each case and the parties’
expectations of the mediation.

Regarding the latter point (i.e., whether the
mediator should be entitled to provide legal
advice), this article will look at four situations.

the role of a referee, judge, or arbitrator, rather
than that of a facilitator of the parties’ communi-
cation. That action would violate the principle of
self-determination of the parties. More specifical-
ly, by opining on the terms of the contemplated
solution, the mediator would be dictating to the
parties what he or she believes is a proper inter-
pretation of the law. Doing so would compro-
mise the integrity of the mediation process.

Regarding the situation in which the parties are
contemplating a solution that does not optimize
benefits for all—whether or not that solution
would be fair under the applicable law—I believe
that a mediator who would provide advice regard-
ing the parties’ rights and obligations would be
trying to redirect the parties’ negotiation in sup-
port of the party who would have been prejudiced
by the envisaged solution. Again, this would com-
promise the integrity of the mediation process.

I believe that the mediator might, at most, en-
courage the parties to imagine a solution that
would maximize benefits for all, and provide legal
advice only as to how such a solution could be
implemented. However, even in this case, the
mediator may not opine on the parties’ respective
rights and obligations.

"The merit of mediation resides in providing the
parties with opportunities to come up with solu-
tions that are agreeable to all sides—solutions that
are often not available in court or arbitral proceed-
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ings. According to Menkel-Meadow and her co-
authors, “[cJustom-tailored outcomes ... can create
more value for parties than the standardized reme-
dies provided in adjudicative forums.”*® Without
supporting either party’s claims or assessing either
party’s rights, the mediator may encourage the par-
ties to find a solution maximizing benefits for all
and help them shape their agreement.

I agree with Lawrence Susskind’s “activist evalua-
tive approach,” according to which the “activist
mediator” is not neutral but rather nonpartisan with
regard to the outcome. This is to say, the activist
mediator is “an ‘advocate’ of the ‘best possible out-
come,’ though he or she maintains a posture of dis-
interest toward the parties individually. ™’

Let us now consider the third and fourth situa-
tions, the former involving the parties having
reached an impasse and the latter involving the par-
ties requesting guidance from the mediator. These
are exceptional situations that I believe warrant the
mediator conveying to the parties, without sup-
porting or defending one party against the other
and without imposing any single point of view, an
assessment of the risks that they would incur in a
litigation or arbitral procedure in order to help
them communicate and reach an agreement.

In impasse situations, helping the parties ex-
plore options provides them with a last chance
(before moving on to litigation) to settle the dis-
pute in a fashion satisfactory to them all. In cases
involving an impasse, | agree with proponents of
evaluative mediation that “disputants need help in
understanding the law and how their case is af-
fected by the law, and that lawyers want mediators
to provide direction regarding appropriate settle-
ment figures.”*

Finally, in cases in which the parties ask the
mediator to provide evaluative assistance, I believe
that such activity should be authorized. The foun-
dation of the mediator’s duty to remain impartial
is the right of the parties to self-determination.
Consequently, if the parties seek an evaluation by
the mediator because they believe that this sup-
port would help them reach an agreement, “the
principle of self-determination calls for allowing
evaluation, not prohibiting it.”*! Furthermore, as
Robert Moberly has said, “without sacrificing
neutrality, a mediator’s neutral assessment can
provide participants with a much-needed reality
check.” He states, and I agree, that “sophisticated
parties ought to have the freedom to choose the
mediation style that best suits their needs.... Free
choice—and not regulation—is the best course.”

Conclusion
One may draw two conclusions from the above

understanding of the role and mission of the me-
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diator, and in particular from the fact that there
are only a limited number of precisely defined cir-
cumstances in which a mediator may provide legal
advice without being held in breach of the duty to
remain impartial.

The first conclusion pertains to the issue of
whether a mediator should be a layperson as
opposed to an expert in the legal or technical fields
in which the dispute has arisen. At first glance, one
might believe that in order to preserve mediator
neutrality, a mediator should be a layperson. One
might indeed argue that the analysis of an expert is
more likely to lead the latter to take positions.
Nevertheless, close examination leads to the con-
clusion that in order to bring mediation to a suc-
cessful outcome, the mediator ought to have suffi-
cient legal and technical knowledge in the area of
the disputed issues.” The reason is that a mediator
who has this kind of expertise is more likely to be
able to help parties who are at an impasse or have
asked the mediator for evaluative assistance to
intelligently analyze the unresolved issues and
devise potential solutions. Clearly, the mediator
must at all events be well trained in how to main-
tain an attitude of impartiality.

The second conclusion is that so long as the
parties agree on the terms of settlement, the
mediator should be prohibited from opining on
the merits of those terms and from attempting to
influence the parties by maintaining that the solu-
tion envisaged is not the best or the fairest under
the applicable law. The primary goal of mediation
is not to achieve fairness in a legal sense. The
merit of mediation resides in the fact that the par-
ties may devise a solution with which they are all
satisfied, even if it is not strictly in keeping with
each party's rights and obligations or would not
be available in court or arbitration. Fairness in
mediation means satisfying the parties rather than
strictly complying with the law.

A mediator may try to reconcile “legal” fair-
ness—that is, compliance with the law—and a set-
tlement acceptable to all only by raising questions
for the parties to consider and by encouraging
them to explore options that would maximize
benefits for all. Only when a mediation might fail
may a mediator become more than a facilitator
and provide the parties with an assessment of how
their legal positions might fare in litigation or
arbitration. This should only be allowed as a last
resort in order to help the parties reach an agree-
ment satisfying them all and to which they all will
freely adhere. Even in this case, however, it is
important to stress that the parties are not com-
pelled to subscribe to any proposals set forth by
the mediator. [ ]

(Endnotes are on the next page)
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Implicit Bias and Structural Inequity

Kathleen Osta, A.M., Regional Director, Midwest Region, National Equity Project
Hugh Vasquez, MSW, Senior Associate, National Equity Project

“Implicit biases come from culture. | think of them as the thumbprint of the culture on our
minds. Human beings have the ability to learn to associate two things together very
quickly—that is innate. What we teach ourselves, what we choose to associate is up to us.”

Dr. Mahzarin R. Banaji

Increased interest in the topic of implicit bias provides an opportunity to open and deepen
important conversations in our organizations and communities about equity, belonging, and
ultimately justice. Most work on implicit bias focuses on increasing awareness of individuals in
service of changing how they view and treat others. However, in order to lead to meaningful
change, an exploration of implicit bias must be situated as part of a much larger conversation
about how current inequities in our institutions came to be, how they are held in place, and
what our role as leaders is in perpetuating inequities despite our good intentions. Our success
in creating organizations and communities in which everyone has access to the opportunities
they need to thrive depends on our ability to confront the history and impacts of structural
racism, learn how implicit bias operates, and take action to interrupt inequities at the

interpersonal, institutional and structural level.

Implicit bias (also referred to as unconscious bias) is the process of associating stereotypes or
attitudes towards categories of people without conscious awareness - which can result in
actions and decisions that are at odds with one’s intentions or explicit values. This can lead us
to make biased and unfair decisions regarding who we hire for a job or select for a promotion,
which classes we place students into and who we send out of the classroom for behavior
infractions, and which treatment options we make available to patients.

Some have argued that the surge in popularity of the implicit bias field is because it keeps
white people safe and does not require them to be accountable for creating and perpetuating
systemic oppression and structural inequalities. We understand this caution. Yet, we believe
that recent research findings in the field of neuroscience are ultimately cause for optimism and
that the uptick in interest in implicit bias “training” in the fields of education, public health,
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social services, law enforcement, government and private sector companies is a hopeful sign.
The field of neuroscience has shown us that our brains continue to develop and grow well into
adulthood. This means that while we cannot avoid mentally absorbing some of the negative
stereotypes about groups of people that permeate our culture, the associations and implicit
biases that we internalize are malleable. We can, quite literally, change the physiology of our
brain, like adding wiring to a house or building a new road in a city. We have the ability to
produce new associations which in turn can produce new, more inclusive and equitable, ways
of behaving and reacting.

In order to ensure that learning about implicit bias leads to significant and meaningful change
toward creating more equitable and inclusive communities and organizations, we offer these
important cautions and considerations.

Consideration #1: Situate learning about implicit bias in a historical and

socioeconomic political context.

We are not born with negative biases toward any particular group of people. The biases we
have internalized, both consciously and unconsciously, have been “primed” through our

|Il

experiences — images and messages we receive every day about who is “normal” or
“desirable” and “belongs” and who is “different” or “undesirable” and “not one of us.” These
messages are neither neutral nor random. In the United States, “whiteness” is the dominant
and privileged identity; socially constructed to justify conquest and slavery and reified in laws
and policies, both historic and current, that ensure that white people benefit disproportionately
from the benefits of society and are protected from more of its harms. White supremacy is
baked into our country’s DNA. As such, what is deemed good and acceptable is normed to
white people and we have all, white people and people of color, internalized an “anti-black
and brown” bias. The effects of these biases results in both individual and institutional acts
and are pervasive across sectors including education, health, employment, and housing. The
negative associations and assumptions we make about people of color have been wired into

our unconscious mind over hundreds of years and show up in all of our institutions today.

Consideration #2: Highlight and interrogate the ways that current policies and
practices create and reproduce inequitable outcomes that serve to reinforce
our implicit biases and the ways in which our implicit biases lead us to reify (and

justify) existing inequities.
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Access to opportunity has never been equitable or fair in the United States. As john powell
points out, since our inception as a nation “We the People” only included some people.
Housing discrimination, racial segregation, voter suppression, and disinvestment in
neighborhoods where people of color live, are a result of explicit policies which produce
outcomes that reinforce our biases — whether we are conscious of it or not. It isn't just the
media that reinforces our negative racial biases (which it does), it is also the way we have
historically and currently denied people of color access to opportunities in and across our
communities that reinforces negative associations (crime, unemployment, crumbling
infrastructure). In other words, we design policies and practices that disproportionately benefit
white people and exclude and harm people of color and then use the negative outcomes the

policies produce as evidence of racial superiority and inferiority.

For example, our inequitable structural arrangements mean that children of color are much
more likely to grow up in poverty and attend underfunded, under-resourced schools with other
students of color living in poverty. When these students, who have very likely had less
experienced teachers, larger class sizes, and fewer extracurricular and enrichment activities
score below state standards, the discourse that accompanies this fact most often focuses on
what “extra” supports are needed for these students as if the problem is somehow located in
the student and not in the material conditions of their educational experiences. The structural
arrangement produces the outcomes (low achievement for student of color), but the outcomes
produce and reinforce associations in our minds between students of color and lower academic
performance.

Similarly, we now live in neighborhoods that are more racially segregated than they were in the
1960s. This means that many white children grow up with very little interaction with people of
color. It may also mean that the primary way white people learn about people of color are
through media depictions which often serve to perpetuate harmful negative stereotypes. To
complicate things further, in their own segregated communities, they may only see people of
color working in lower paying service positions such as gardeners, house cleaners, dishwashers
in restaurants, security guards in their schools, lunchroom supervisors, or bus drivers. What are
they learning? What messages are being reinforced unconsciously every day by simply walking
around in their communities? What children see and experience every day attaches to
messages about “those people” that are fed to their brains without their conscious awareness.
In this way, white children (and people) living in racially segregated neighborhoods are primed

to make associations between people of color and violence, crime and lower status positions.

© National Equity Project www.nationalequityproject.org | 3



http://www.nationalequityproject.org/
http://www.nationalequityproject.org/

This plays out within racially diverse schools as well. For example, in schools we often see the
majority of African American and Latino kids placed in the lower track classes while “honors”
and "gifted” classes are most often filled with white students. As a result, our mind consciously
and unconsciously starts to associate African American and Latino kids with being less
intelligent, less capable. (Note again that student placement patterns are the result of both the
structural arrangements and policies governing schooling and the discretion of individual
teachers and counselors.) Now picture a new student of color walking into the school. Whether
we are conscious of it or not, we may assume that student should not be placed in the honors
track. Even if we consciously and intellectually understand that intelligence is malleable and
evenly distributed across the human race, what our mind sees day-to-day in our communities
and schools are conditions that create associations that reinforce negative assumptions about
the academic ability of students of color. When, based on this implicit assumption, we place
the new student of color into a lower and less rigorous track, we reproduce the inequity and
the vicious cycle of structural racism and implicit bias continues.

Another example relevant for educators is the issue of student discipline. We are barraged with
images of African American and Latino men and boys’ mug shots in the media. There have
been numerous studies (IAT and others) that show that we associate black and brown boys with
aggression and violence; we have been primed to do so since before the United States was a
country. As early as preschool, we are viewing the same behaviors very differently for different
groups of children, attributing aggression to boys of color. One preschool study showed that
when teachers were told there may be challenging behavior in their preschool classroom, they
watched black boys significantly more than other children even though all the children were
behaving well. Black preschoolers are more likely to receive suspensions than white
preschoolers. Throughout their educational experience, African American and Latino students
are more likely to be disciplined harshly and sent out of class. We walk by the school office and
we see African American students sitting there - in trouble. Consciously or not, our mind begins
to make associations between African American and Latino students and misbehavior in school.
When we interact with these students, we carry those associations and assumptions with us. We
don't consciously THINK we are doing this, but we are. We perceive the same behavior from a
student of color in the classroom as threatening and disruptive and are more likely to send that
student out to a system of harsher punishment.
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Dominant narratives about race (family,
media, society) coupled with racialized
structural arrangements and differential
outcomes by race all prime us to believe
that people of color are inferior to white
people, create and maintain harmful
associations, and lead us to make
harmful assumptions, consciously and
unconsciously, about people of color

! For Example:
» Voting Rights
‘ * FHA Loans

» Residential segregation

i * Access to education,

! green space, resources,
safety, healthcare, ete.

i« Jobs, hiring and advancement

Race is created to justify enslaving people
. from Africa (economic engine of country)
&

/Q Policies and practices that consolidate and
& protect power bestow unearned econom-
ic, social, cultural, and political advantage
to people called "white,” and unearned
disadvantage to people of color

f\ National narrative (ideology, belief system)
™ about people of color being “less than”
wn human (and less than white) justifies

mistreatment and inequality (white

supremacy)

Inequitable outcomes and experiences resulting
from policy decisions in health, housing, employ-
ment, education, and life expectancy - reinforces
white supremacist beliefs and ideology; dominant
narrative uses disparate outcomes as evidence of
white superiority, promotes whiteness as
"normal” and desirable and justifies inequality

Consideration #3: Understand that structural racism, othering, and exclusion

have become normalized and result in policies and practices that ensure access

to opportunity for some and exclude others.

Part of what allows these harmful associations and assumptions about people of color to

endure is the fact that we have come to accept the structural and institutional inequities we

have created as normal. We see neighborhoods with vastly different resources and most days

we carry on with our lives accepting that this is just “how it is.” We have come to accept the

current inequitable conditions — it's the water we swim in. But the current conditions are NOT

NATURAL and are not normal. We created them through laws and policies that have created

advantage for some particularly white people and disadvantage for others particularly people

of color. By default, we accept these structural inequities as normal and we mostly try to help

kids and families of color survive, and maybe do a little bit better, while living under

inequitable conditions in a system that was not designed for their success. As educators, social
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workers, nurses, doctors, we are doing our best to meet the needs of the populations we serve.
This is our job and the work that we do matters. However, it is critical to periodically step back
and problematize the current structural conditions that have produced the inequitable
outcomes and therefore the harmful associations and biases. Our work as advocates and
providers is to make these inequitable conditions visible and consider the ways in which our
programs and services may be designed without sufficient consideration of how different
populations are “situated” to opportunity in our communities and how implicit bias may be

playing out in our own policies and practices.

Consideration #4: Don't confuse the fact that “we all have implicit biases” with
immunity from responsibility as the benefactors of the current inequitable

structural arrangements.

It can come as a relief to white people to find out that people of color have also internalized
negative racial biases. It shouldn’t. While it is true that none of us are immune to the negative
narratives and images we receive via the media, our families, in our communities, in literature,
etc., the fact that we have all internalized these biases makes us no less responsible for their
negative effects. Awareness of how implicit bias operates requires us to become even more
vigilant and comes with an even greater level of responsibility to interrupt biases when we see
them, in ourselves and others, and to dismantle the structures that created and perpetuate
systems of othering. Understanding how implicit bias operates within each of us does not let us
off the hook, rather it illuminates the ways that we may be unknowingly contributing to
inequities at the interpersonal, institutional, or structural level and pushes us to think critically
and creatively about how to create inclusive communities in which everyone belongs and has
what they need to thrive.

Consideration #5: We are all connected - our fates our linked. Working for

social justice is not about “helping those kids” or “those communities”, but
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about dismantling structures that exclude, increasing access to opportunity and

building healthy, inclusive communities in which we all belong and can thrive.

Now let’s connect all of this to the concepts of “belonging” and “othering.” Belonging is more
than just “feeling included.” john powell makes the case that “in a legitimate democracy,
belonging means that your well-being is considered and your ability to design and give
meaning to its structures and institutions is realized.” Our need to connect is as fundamental
as our need for food and water. Across many studies of mammals, from the smallest rodents
all the way to us humans, the data suggests that we are profoundly shaped by our social
environment and that we suffer greatly when our social bonds are threatened or severed. This
is why our brains evolved to experience threats to our social connections in much the same way
they experience physical pain. By activating the same neural circuitry that causes us to feel
physical pain, our experience of social pain helps ensure the survival of our children and
ensures that staying socially connected will be a lifelong need, like food and warmth. Deep
down we know that belonging is essential to survival and we resist any attempts to be divided
from each other. However, although we are hard wired for belonging, we have become soft
wired for othering.

Othering is defined as “a set of dynamics, processes, and structures that engender marginality
and persistent inequality across any of the full range of human differences based on group
identities.” Othering is artificial; we have created it. For example, racial discrimination in our
laws, real estate practices, and banking industry meant that people of color have not had
access to home ownership, the primary driver of wealth accumulation in the United States. This
form of othering has become institutionalized and its harmful effects can be seen in every
major city today.

Yet, it is NOT in our nature to “other.” One can see evidence of this during natural disasters.
When a devastating earthquake hit the San Francisco area in 1989, the impulse to help other
human beings superseded any biases about one another’s differences as people helped each
other out of the rubble. When the World Trade Center towers fell, people helped each other
without regard to race as they ran from the ashes. These are the times when we truly
experience our linked fates and our hard wiring kicks into action, human being to human being.

With this in mind, the health and well-being of our communities can be measured by the extent
to which all of its members experience a sense of belonging and have access to and benefit
from the opportunities available. Numerous studies from across the globe have shown that

when we have inequality, it is not just the marginalized who suffer, but rather exclusion hurts us
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all. Extreme inequality reduces quality of life, life expectancy, and social cohesion which in turn
lead to greater isolation and increased rates of poverty and racial tension. As we delve into an
exploration of implicit bias, we are called to look at the extent to which our policies, practices,
and ways of communicating create a sense of belonging for every member of our communities
and to identify those policies, practices, and narratives that create or perpetuate othering in
any form.

Consideration #6: Any effort to interrupt implicit bias and its impacts must be
accompanied by efforts to dismantle structures that exclude and build

structures that provide access to opportunity or create new opportunities.

As we have seen, inequitable structural arrangements produce and reinforce implicit biases.
Therefore, any effort to mitigate implicit biases and interrupt their harmful effects must include
strategies focused on changing structures. Yes, we need to increase our self-awareness and
interrogate how biases may be playing out and shaping our interactions and decision making.
We need to actively work to change the narrative about people and communities, to actively
do stereotype replacement, and intentionally build more relationships and connections across
differences to build new neural pathways. However, in order for any of this to lead to
meaningful change toward equity and justice, we must also dismantle the policies and
practices in our organizations and communities that create and perpetuate inequities in the first
place.
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Implicit Bias and the [llusion of Mediator Neutrality

Carol Izumi”

INTRODUCTION

Plaintiff (P), the owner/operator of a carpet cleaning business,
sued the defendant-homeowners for $500 in a breach of contract
action for the unpaid balance of a $1,000 carpet cleaning agreement.
Defendants (Ds or Mr. and Mrs. D) counterclaimed for the return of
the 8500 deposit they paid before work began. Ds hired P to dry out
and clean the soaked carpet in their basement, which had flooded
during a storm. Ds refused to pay the balance because the carpet had
not dried out as P promised. Under the small claims court mediation
program, the parties were required to attempt mediation before a
trial date was set.

P was a middle-aged white male who attended the mediation in
work clothes. Ds were an equally mature married couple of Asian
descent who spoke with noticeable accents. They were dressed in
what might be called “business casual” attire. The mediation was
conducted around a large conference table by two white co-
mediators: a male who looked to be in his forties and a younger
female. The mediators conducted a “caucus model” facilitative-style
mediation. P presented the case as a simple breach of contract: the
agreement between the parties required the homeowners to make two

* Clinical Professor of Law, University of California, Hastings College of Law and
Professor Emeritus of Clinical Law, George Washington University Law School; former
Director of the GWU Law School Consumer Mediation Clinic and Community Dispute
Resolution Center Project. The author thanks Washington University School of Law and the
wonderful organizers and participants at the “New Directions in ADR and Clinical Legal
Education” Roundtable. This Article was produced during my tenure at GW so special thanks
2o to my former GW colleagues, Dean Fred Lawrence and Associate Dean Paul Butler for their
support, and Phyllis Goldfarb, Susan Jones, Joan Meier, and Paula Williams for their invaluable
comments and encouragement. Extra special thanks to UC Hastings Chancellor and Dean Frank
Wau for his support and good counsel.
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8500 payments and the second payment had not been made. Mr. D
complained that the business owner was trying to cheat him by
charging him for work that was unsatisfactory. During the mediation,
P and Mr. D had markedly different demeanors. P was matter-of-fact
and even-tempered. Mr. D was angry and agitated. Mrs. D sat quietly
behind and to the right of her husband during the mediation. She
spoke once and was quickly shushed by her husband.

In the joint session, P described the business transaction and his
actions placing large fans in the basement to dry out the carpet. He
stated that he had stressed to the homeowners the importance of
keeping the upstairs door to the basement open for air to circulate.
However, when he went to the house the following day, he found the
door shut. P argued that the carpet did not dry as he expected
because Ds did not keep the door open as instructed. The mediators
asked P a number of questions about the contract, his interaction
with Ds, and his professional cleaning techniques. When it was his
turn to speak, Mr. D argued that P failed to complete the work as
promised and that P’s work was unsatisfactory. He asserted that the
door was kept open as instructed; P saw it closed because Ds were
preparing food and had temporarily shut the basement door in the
kitchen because of the musty odor downstairs. During their co-
mediator caucus after the joint session, the mediators commented
that Ds failed to keep the door open.

In the individual sessions with the disputants, the mediators
gathered and clarified information and explored options. P reiterated
his position that he was entitled to the contract price since Ds’ failure
to keep the door open protracted the carpet drying process. In their
individual session, Ds pressed that they were not satisfied with P’s
work because the carpet did not dry out in the promised time frame.
Mr. D said he entered into the transaction cautiously because he was
aware that American businesses sometimes take advantage of
customers. After these two individual sessions, the mediators
caucused and decided that the parties had reached an impasse. They
brought the parties back together, conducted a bit more discussion,
and concluded the session. The mediation was terminated in less than
an hour without an agreement, and the matter was scheduled for
trial. With more cases awaiting mediation, the mediators were
quickly assigned another small claims case.
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The preceding description is based on a small claims case
mediation that I witnessed as a requirement for civil mediator
certification in Michigan." As an observer, I wondered why the
mediator team decided that Ds failed to keep the door open despite
their consistent assertions to the contrary. What judgments did the
mediators make to reach such a determination? I was curious as to
why the mediators failed to explore the door open/door closed issue
in the individual sessions with the parties since it seemed significant.
What factors and phenomena might have influenced the mediators’
thought processes, judgment, and decision-making? 1 immediately
thought about the possibility that racial dynamics played a role. None
of the other observers | asked imagined that racial issues were at
play. Being the sole non-white observer, perhaps | was more sensitive
to potential racial aspects in the mediation.

One could view this me